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JUVENILE COURTS

CHAPTER 3a
JUVENILE COURTS
Section
78-3a-l.
78-3a-2.
78-3a-3.

I

/

Purpose of act - Construction.
Definitions.
Establishment of juvenile court Organization
and status of
court.
Juvenile court districts.
78-3a-4.
78-3a-5.
Judges of juvenile court - Number - Full-time service.
78-3a-6.
Sessions of juvenile court - Assignment of judges to other districts.
78-3a-7.
Repealed.
Judges of juvenile court - Ap78-3a-8.
pointments - Terms.
Repealed.
78-3a-9.
78-3a-10. Board of Juvenile Court Judges Presiding judge - Members Organization - Powers and duties.
78-3a-ll.
Administrator
of the juvenile
court - Appointment - Qualifications - Powers and duties.
78-3a-12. Director of court services - Clerk
and other employees - Duties.
78-3a-13. Employees of court and board Salaries - State courts personnel system - Exemptions and
discharge.
78-3a-14. Court commissioners - Appointment - Qualifications - Duties - Actions by judges.
78-3a-14.5. Volunteers recorded in court
records.
78-3a-15. Juvenile court advisory committee
- Appointment - Members Terms - Duties - State juvenile court advisory committee.
78-3a-16. Jurisdiction of juvenile court Judge may sit as district court
judge.
78-3a-16.3. Juvenile court - Adoptions and
birth certificates.
78-3a-16.5. Jurisdiction of juvenile court Cases referred by agencies.
78-3a-17. Jurisdiction of district court - Determination of custody questions by juvenile court.
78-3a-18. Criminal proceedings involving
children - Transfer to juvenile
court.
78-3a-19. Jurisdiction of adults as to offenses against children - Proof
of delinquency not required for
conviction - Misdemeanor Suspension of sentence on con-

Section

dition - Bond - Jury trial Criminal Code prosecution unaffected - Protective orders.
78-3a-19.5. Religious beliefs prohibiting medical treatment - Exception to
act.
78-3a-20.
Offenses against
children
by
adults - Practice and procedure in juvenile court.
78-3a-20.5. Petition for protective order for
abused child Filing Guardian ad !item - Assistance to petitioner - Forms.
78-3a-20.6. Protective order - Ex parte issuance - Contents - Service Extension or issuance at hearing - Agencies receiving copies.
78-3a-20.7. Protective order - Permissible
scope - Warning required.
78-3a-20.8. Protective order proceeding separate from other proceedings
concerning child - Consolidation permissible.
78-3a-20.9. Peace officers' duties to enforce
protective orders and prevent
child abuse - Immunity from
liability.
78-3a-20.10. Immunity of person aiding petitioner for protective order.
78-3a-21.
Felony against or involving child
- County or city attorney to
notify juvenile court.
78-3a-22.
Petition - Preliminary inquiry Nonjudicial adjustments - Citation - Failure to appear.
78-3a-23.
Title of petition and other court
documents - Form and contents of petition - Order for
temporary custody - Physical
or psychological examination of
child, parent or guardian
Dismissal of petition.
78-3a-24.
Venue of children's cases
Transfer or certification
to
other districts Dismissal
without adjudication on merits.
78-3a-25.
Felony committed by child Hearing and certification to district'Court - Factors considered
as to waiver of jurisdiction by
juvenile court - Jurisdictio·n
by juvenile court - Penalties
- Termination and regaining.
78-3a-26.
Summons - Issuance and con-
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78-3a-27.
78-3a-28.

78-3a-29.

78-3a-30.

78-3a-31.
78-3a-32.
78-3a-33.
78-3a-34.

78-3a-35.

78-3a-36.
78-3a-37.
78-3a-38.
78-3a-39.

78-3a-40.

tents - Emergency medical or
surgical treatment - Compulsory process for attendance of
witnesses, when authorized Expenses of witnesses.
Service of summons and process Notice to absent parent or
guardian.
Failure to obey summons - Contempt - Warrant of arrest,
when authorized - Appointment of guardian ad !item.
Child taken into custody by peace
officer, private citizen or probation officer - Grounds - Notice requirements - Release or
detention - Grounds for peace
officer to take adult into custody.
Placement of child in detention or
shelter facility - Grounds Detention hearings - Period of
detention - Confinement of
children held for criminal proceedings - Bail laws inapplicable, exception.
Child confined in jail or other
adult facility - Official to notify juvenile court.
Failure of parent or custodian to
appear and bring child to court
- Warrant issued - Penalty.
Hearings - Conduct of - Public
excluded, exceptions.
Children's cases heard separately
from adult cases - Child or
parents or custodian heard separately - Continuance of hearing.
Hearings - Record - Right to
counsel
Appointment of
counsel for indigent - Cost County attorney to represent
state - Special rules for certain
violations - Admissibility of
evidence.
Consolidation of proceedings involving more than one child.
Amendment of petition - When
authorized - Continuance of
proceedings.
Social study and report required
in children's cases - Exceptions.
Adjudication of jurisdiction of juvenile court' - Disposition of
cases - Enumeration of possible court orders - Considerations of court.
Continuing jurisdiction of juvenile
court - Period of and termina-
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Section

tion of jurisdiction - Notice of
discharge from state hospital or
training school.
78-3a-41.
Transfer of continuing jurisdiction
to other district.
78-3a-42.
Period of operation of judgment,
decree or order - Rights and
responsibilities of agency or individual granted legal custody.
78-3a-43.
Exchange of information with
agency or institution having legal custody - Transfer of child
to state prison or other adult facility prohibited.
78-3a-44.
Children's cases deemed civil proceedings - Adjudication of jurisdiction by juvenile court not
conviction of crime, exception
- Record and evidence inadmissible in other proceedings,
exception - Child not to be
charged with crime, exception
- Traffic violation cases, abstracts to Department of Public
Safety.
78-3a-44.5. Guardians ad !item.
78-3a-45.
Modification of order or decree Requirements for changing or
terminating custody, probation
or protective supervision.
78-3a-46.
New hearings
authorized
Grounds and procedure.
78-3a-47. Modification or termination of custody order or decree - Grounds
- Procedure.
78-3a-48. Termination of parental rights Grounds - Hearing - Effect of
order - Placement of child Voluntary petition of parent.
78-3a-49. Support and expenses of child in
custody of individual or institution - Order for payment by
parent or other person authorized - Payment by division of
family services.
78-3a-50. Search warrants and subpoenas Authority to issue.
78-3a-51. Appeal to Court of Appeals from order, decree, or judgment of juvenile court - Procedure.
78-3a-52. Violation of order of court - Contempt - Penalty.
78-3a-53. Courtrooms, office space and equipment - Maintenance costs of
juvenile court.
78-3a-54. Fines paid to state treasurer - Rehabilitative employment.
78-3a-55. Court records - Inspection - Fingerprints or photographs prohibited, exception.
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Section
78-3a-60.

Section
78-3a-56. Expungement of juvenile court
record - Petition - Procedure.
78-3a-57. Destruction
of juvenile
court
records, when allowed.
78-3a-58. Cooperation of political subdivisions and public or private
agencies and organizations.
78-3a-59. Plan for obtaining health, mental
health and related services for
juveniles - Duty of administrator.

78-3a-61.
78-3a-62.

78-3a-1. Purpose of act -

Existing courtrooms, offices, facilities and equipment transferred
to and existing contracts or
agreements assumed by juvenile court.
Existing statutory provisions continued.
Short title.

Construction.

It is the purpose of this act to secure for each child coming before the
juvenile court such care, guidance, and control, preferably in his own home, as
will serve his welfare and the best interests of the state; to preserve and
strengthen family ties whenever possible; to secure for any child who is removed from his home the care, guidance, and discipline required to assist him
to develop into a responsible citizen, to improve the conditions and home
environment responsible for his delinquency; and, at the same time, to protect
the community and its individual citizens against juvenile violence and juvenile lawbreaking. To this end this act shall be liberally construed.
History: L. 1965, ch. 165, § 1, formerly C.
1953, 55-10-63 redes. as 78-3a-1.
Meaning of "this act". - The phrase "this

act" appearing in both sentences of this section
refers to L. 1965, ch. 165, which enacted this
chapter.

NOTES TO DECISIONS
ANALYSIS

Purpose.
Status of court.

Purpose.
The purpose of this act is to confer on the
juvenile court jurisdiction concurrent with that
of the district courts to act in the interest of
children in the various kinds of troubled circumstances set forth in § 78-3a-16. Anderson
v. Anderson, Utah 18 2d 89, 416 P.2d 308
(1966).
A concept inherent in the law concerning
children and reflected in this act is that in a
civilized society all children, including those
without parents or a home, should be provided

not only food, clothing and shelter, but other
basic needs, including necessary medical and
dental care. In re Tanner, 549 P.2d 703 (Utah
1976).

Status of court.
The juvenile court is a court of law and an
integral part of the judicial branch of government as is the Supreme, district, inferior courts
sanctioned by the legislature, and the justices'
courts. In re Woodward, 14 Utah 2d 336,384 P.
2d 110 (1963).

COLLATERAL REFERENCES

Utah Law Review. - The Utah Juvenile
Court Act of 1965, Glenn R. Winters, 9 Utah L.
Rev. 509.
The Treatment of Juveniles at The Utah
State Industrial School, 1972 Utah L. Rev. 555.
Note, The Need for Counsel in the Juvenile
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Justice System: Due Process Overdue, 1974
Utah L. Rev. 333.
The Utah Child Protection System: Analysis
and Proposals for Change, 1983 Utah L. Rev. 1.
Brigham Young Law Review. - Children's Liberation and the New Egalitarianism:
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A.L.R. - Failure of state or local government to protect child abuse victim as violation
of federal constitutional right, 79 A.L.R. Fed.
514.
Key Numbers. - Infants e,, 18.

Some Reservations About Abandoning Youth
to Their "Rights," 1976 B.Y.U. L. Rev. 605.
Am. Jur. 2d. - 47 Am. Jur. 2d Juvenile
Courts and Delinquent and Dependent Children § 8.
C.J.S. - 43 C.J.S Infants § 7.

78-3a-2.

Definitions.

As used in this act:
(1) "Court" means the juvenile court or the district juvenile court, as
the case may be.
(2) "Board" means the Board of Juvenile Court Judges.
(3) "Child" means a person less than eighteen years of age.
(4) "Adult" means a person eighteen years of age or over, except that
persons eighteen years or over under the continuing jurisdiction of the
juvenile court pursuant to § 78-3a-40 shall be referred to as children.
(5) "Detention" means the temporary care of children who require secure custody, in physically restricting facilities pending court disposition
or transfer to another jurisdiction.
(6) "Shelter" means the temporary care of children in physically unrestricting facilities pending court disposition or transfer to another jurisdiction.
(7) "Legal custody" means a relationship embodying the following
rights and duties: the right to physical custody of a child; the right and
duty to protect, train, and discipline him; the duty to provide him with
food, clothing, shelter, education, and ordinary medical care; the right to
determine where and with whom he shall live, and the right, in an emergency, to authorize surgery or other extraordinary care.
(8) "Commit" means to transfer legal custody.
(9) "Guardianship of the person" includes, among other things, the
authority to consent to marriage, to enlistment in the armed forces, and
to. consent to major medical, surgical, or psychiatric treatment. "Guardianship of the person" includes legal custody, iflegal custody is not vested
in another person, agency, or institution.
(10) "Residual parental rights and duties" means those rights and duties remaining with the parent after legal custody or guardianship, or
both, have been vested in another person or agency, including, but not
limited to, the responsibility for support, the right to consent to adoption,
the right to determine the child's religious affiliation, and the right to
reasonable visitation unless restricted by the court. If no guardian has
been appointed, "residual parental rights and duties" also include the
right to consent to marriage, to enlistment, and to consent to major medical, surgical, or psychiatric treatment.
(11) "Adjudication" means a finding by the court, incorporated in a
decree, that the facts alleged in the petition have been proved.
(12) "Child placement agency" means a private agency licensed to receive children for placement or adoption under this code; or a private
agency receiving children for placement or adoption in another state
which agency is licensed or approved where such license or approval is
required by law.
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(13) "Deprivation of custody" means transfer of legal custody by the
court from a parent or the parents or a previous legal custodian to another person, agency, or institution.
(14) "Termination of parental rights" means the permanent elimination of all parental rights and duties, including residual parental rights
and duties, by court order.
(15) "Probation" means a legal status created by court order following
an adjudication on the ground of a violation of law or under Subsection
78-3a-16(2)(b) or (c), whereby the child is permitted to remain in his home
under prescribed conditions and under supervision by the probation department or other agency designated by the court, subject to return to the
court for violation of any of the conditions prescribed.
(16) "Protective supervision" means a legal status created by court
order following an adjudication on the ground of neglect or dependency,
whereby the child is permitted to remain in his home, and supervision
and assistance to correct the neglect or dependency is provided by the
probation department or other agency designated by the court.
(17) "Neglected child" includes:
(a) A child whose parent, guardian, or custodian has abandoned
him or has subjected him to mistreatment or abuse;
(b) A child who lacks proper parental care by reason of the fault or
habits of the parent, guardian, or custodian;
(c) A child whose parent, guardian, or custodian fails or refuses to
provide proper or necessary subsistence, education, or medical care,
including surgery or psychiatric services when required, or any other
care necessary for his health, morals, or well-being.
(18) "Abused child" includes a child less than 18 years of age who has
suffered or been threatened with nonaccidental physical or mental harm,
negligent treatment, sexual exploitation, or been the victim of a sexual
offense as defined in the Utah Criminal Code.
(19) In determining whether a child is a neglected or abused child as
defined in this section, it may be presumed that the person having said
child under his direct and exclusive care and control at the time of the
abuse is responsible for such neglect or abuse.
(20) "Dependent child" includes a child who is homeless or without
proper care through no fault of his parent, guardian, or custodian.
(21) "Therapist" means a person employed by a secure youth corrections facility for the purpose of conducting psychological treatment and
counseling of a child committed to a secure youth corrections facility, or
any other person licensed or approved by the state for the purpose of
conducting psychological treatment and counseling.
(22) "Group rehabilitation therapy" means psychological and social
counseling of one or more persons in the group, depending upon the recommendation of the therapist.
(23) "Secure youth corrections facility" means a facility which provides
24-hour supervision and confinement for youth offenders committed to
the Division of Youth Corrections for custody and rehabilitation.
(24) The singular includes the plural, the plural the singular, and the
masculine the feminine, when consistent with the intent of this act.
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. History: L. 1965, ch. 165, § 2, formerly C.
1953, 55-10-64, redes. as 78-3a-2; L. 1983, ch.
83, § 1; 1983, ch. 115, § 2.
Amendment Notes. - The 1983 amendment substituted "this code" for "Title 55,
Chapter 8" in Subsection (12); redesignated
former Subsections (18) to (21) and present
Subsections (20) to (23); inserted Subsections
(18), (19) and (24); substituted "a secure youth
corrections facility" for "the state industrial
school" in two places in subsection (21); and
made a minor change in style.
Meaning of "this act". - The phrase "this

act" appearing in the introductory language
and Subsection (24), refers to L. 1965, ch. 165,
which enacted this chapter.
Compiler's Notes. - Subsection 78-3a16(2)(b), referred to in Subsection (15), was deleted by the 1977 amendment to that section.
Subsection 78-3a-16(2)(c), referred to in Subsection (15), was redesignated as Subsection
78-3a-16(2)(b) by the 1977 amendment to that
section and now appears as Subsection
78-3a-16(1)(c)(ii) pursuant to the 1985 amendment to that section.

NOTES TO DECISIONS
ANALYSIS

Dependent child.
Neglected child.

Dependent child.
Fact that former section specified that "dependent child" sho,uld include child who was
homeless or destitute through no fault of parent did not mean that child who was not provided with proper home by reason of fault or
neglect of parent was not a "dependent child."
In re Olson, 111 Utah 365, 180 P.2d 210 (1947).
Petition alleging that, since death of child's
mother, father had failed to care or provide for
child and that maternal grandparents were
caring for child, sufficiently showed "neglect"
on part of father to support child, but did not
allege sufficient facts to show "dependency." In
re Olson, 111 Utah 365, 180 P.2d 210 (1947).
Finding of dependency, premised solely on
the inability of father to furnish his children
with personal guidance and care because of his
incarceration, was in error where the father
had arranged for care of his children by relatives whose home provided a fine, stable, comfortable environment. In re State ex rel.
Valdez, 29 Utah 2d 63, 504 P.2d 1372 (1973).
Neglected child.
Even though there was evidence in the

78-3a-3.

record that the mother contemplated turning
her child over to a nursery in California while
she worked, this fact in and of itself was no
evidence of any idea of abandonipg the child.
In re State ex rel. Johnson, 110 Utah 500, 175
P.2d 486 (1946).
Facts that maternal grandparents honored
request of dying mother to look after child, assumed responsibility of providing care and
training for child and did not request financial
assistance from father did not preclude finding
that child was "neglected child" where father
made no offer to assist financially during
eight-year period before manifesting apparent
interest to have child live in his home. In re
Olson, 111 Utah 365, 180 P.2d 210 (1947).
Children of parents living in polygamy who
taught, preached and practiced the law of plural marriage and encouraged their children to
teach, preach and practice that law were "neglected children." In re State ex rel. Black, 3
Utah 2d 315, 283 P.2d 887, cert. denied, 350
U.S. 923, 76 S. Ct. 211, 100 L. Ed. 807. (1955),
distinguished, Hall v. Hall, 7 Utah 2d 413, 326
P.2d 707 (1958).

Establishment of juvenile court and status of court.

Organization

(1) There is established for the state a juvenile court.
(2) The juvenile court is a court of record, shall have a seal, and its judges,
clerks, and referees have the power to administer oaths and affirmations. The
juvenile court is of equal status with the district courts of the state.
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History: L. 1965, ch. 165, § 3, formerly C.
1953, 55-10-65 redes. as 78-3a-3; 1986, ch. 47,
§ 59.
Amendment Notes. - The 1986 amendment rewrote this section.

NOT/TO
Authority to establish courts.
Juvenile courts were established in pursuance of the authority vested in the legislature

Cross-References. - Court Administrator
Act, § 78-3-18 et seq.
Courts of record, Utah Const., Art. VIII, Sec.
l; § 78-1-2.
Retirement, §§ 49-7a-1 et seq.; 78-7-29,
78-7-30.

DECISIONS
by former Utah Const., Art. VIII, Sec. 1. Salt
Lake County v. Salt Lake City, 42 Utah 548,
134 P. 560 (1913).

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Juvenile
Courts and Delinquent and Dependent Children § 1 et seq.

78-3a-4. Juvenile

C.J.S. - 43 C.J.S. Infants § 7.
Key Numbers. - Infants @= 18.

court districts.

The state is divided into six juvenile court districts:
District 1: The counties of Box Elder, Cache, Rich, Weber, Morgan, and
Davis.
District 2: The counties of Salt Lake, Tooele, and Summit.
District 3: The counties of Utah, Wasatch, Juab, Daggett, Duchesne,
•
and Uintah.
District 4: The counties of Sevier, Piute, Wayne, Millard, and Sanpete.
District 5: The counties of Carbon, Emery, Grand, and San Juan.
District 6: The counties of Beaver, Iron, Washington, Garfield, and
Kane.
History: L. 1965, ch. 165, § 4; 1971, ch.
131, § 1, formerly C. 1953, 55-10-66 redes. as
78-3a-4; L. 1981, ch. 91, § 1; 1985, ch. 83, § 1;
1986 (2nd S.S.), ch. 11, § 1.
Amendment Notes. - The 1985 amendment made minor punctuation changes.
The 1986 amendment, effective October 1,

1986, increased the number of districts to six,
adding District 6 and moving the counties of
Beaver, Iron, Washington, Garfield and Kane
from District 4 into District 6; moved Sanpete
County from District 3 into District 4; and
made minor changes in phraseology in the introductory language.

78-3a-5. Judges of juvenile court service.

Number -

Full-time

(1) Unless otherwise provided by law, there is one judge for each juvenile
court district, except that District 1 has three, District 2 has four, and District
3 has two judges.
(2) All juvenile court judges shall serve in full-time positions.
History: L. 1965, ch. 165, § 5; 1971, ch.
131, § 1, formerly C. 1953, 55-10-67 redes. as
78-3a-5; L. 1979, ch. 132, § 1; 1985, ch. 83,
§ 2; 1986, ch. 47, § 60.
Amendment Notes. - The 1985 amendment inserted the subsection designations (1)
and (2); in Subsection (1), substituted "Unless"
for "Until", "district 1 shall have three" for

"districts 1 and 3 shall have two", and "four,
and district 3 shall have two judges" for "three
judges"; and substituted "may" for "shall" in
two places in Subsection (2).
The 1986 amendment made stylistic changes
in Subsection (1) and deleted the former first
sentence in Subsection (2), which read: "No
judge of a juvenile court may practice law dur-
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ing the term of his office, and no judge may
have a partner who practices law."

78-3a-6.

Sessions of juvenile court - Assignment of judges
to other -districts.

In each county regular juvenile court sessions shall be held at a place designated by the judge or judges of the juvenile court district with the approval of
the board.
Court sessions shall be held in each county at such time as the presiding
judge of the juvenile court shall direct, except that a judge of the district may
hold court in any county within the district at any time, if required by the
urgency of the case. The presiding judge of the juvenile court shall assign a
judge to another district for a temporary period when required in the interest
of proper and efficient administration of juvenile justice in the state.
History: L. 1965, ch. 165, § 6; 1971, ch.
131, § 1, formerly C. 1953, 55-10-68 redes. as
78-3a-6.

78-3a-7.

Repealed.

Repeals. - Laws 1986, ch. 47, § 80 repeals
§ 78-3a-7, as amended by Laws 1983, ch. 83,
§ 2, relating to the juvenile court commission.

78-3a-8.

Judges of juvenile
Terms.

court -

Appointments

-

Judges of the juvenile court shall be appointed initially to serve until the
first general election held more than three years after the effective date of the
appointment. Thereafter, the term of office of a judge of a juvenile court is six
years and until a successor is appointed and approved under § 20-1-7.1.
History: C. 1953, 78-3a-8, enacted by L.
1982, ch. 39, § 4; 1986, ch. 47, § 61.
Repeals and Enactments. - Laws 1982,
ch. 39, § 4 repealed former § 78-3a-8 (L. 1965,
ch. 165, § 8; 1969, ch. 158, § 1, formerly C.
1953, 55-10-70 redes. as 78-3a-8; L. 1981, ch.

106, § 3), relating to appointment of juvenile
court judges, and enacted the above section.
Amendment Notes. - The 1986 amendment rewrote this section.
Cross-References.
Retirement
Act,
§ 49-7a-1 et seq.

COLLATERAL REFERENCES

Am. Jur. 2d. - 46 Am. Jur. 2d Judges§§
to 16, 237 to 240.

C.J.S. - 48 C.J.S. Judges§§ 12 to 14, 21 to
34.
Key Numbers. - Judges€= 3 to 9.

7
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78-3a-9. Repealed.
Repeals. - Laws 1986, ch. 47, § 80 repeals
§ 78-3a-9, as enacted by Laws 1969, ch. 159,

§ 1, relating to mandatory
judges of juvenile courts.

retirement

of

78-3a-10. Board of Juvenile Court Judges - Presiding
judge - Members - Organization - Powers and
duties.
(1) (a) All juvenile court judges, except temporary judges, constitute a
Board of Juvenile Court Judges. The board shall annually elect one of its
members to serve as the chairman of the board. Board meetings shall .be
held at times determined by the board, but not less than once every three
months, or on call of the chairman. The board shall consider and deal
with problems that have arisen in the operation of the juvenile courts in
any district or in all districts, in order to improve the administration of
juvenile justice in the state.
(b) The board shall establish general policies for the operation of the
juvenile courts and uniform rules and forms governing practice, consistent with the provisions of this chapter, the policies of the Judicial Council, and rules of the Supreme Court.
(c) The board shall publish and submit to the governor, the chief justice
of the Supreme Court, and the Legislature, an annual report of the operations of the juvenile court, which shall include financial and statistical
data, and may include suggestions and recommendations for legislation.
(d) The board may receive and expend any funds which may become
available from the federal government to carry out any of the purposes of
this chapter. For this purpose the board may meet any federal requirements which are conditions precedent to receiving the funds. The board
may cooperate with the federal government in a program for training
personnel employed or preparing for employment by the juvenile court,
and may receive and expend funds from federal or state sources or from
private donations for these purposes. The board may contract with public
or nonprofit institutions of higher learning for the training of personnel,
may conduct short-term training courses of its own and may hire experts
on a temporary basis for this purpose, and may cooperate with the Division of Family Services and other state departments or agencies in personnel training programs.
(e) The board may contract, on behalf of the juvenile court, with the
United States Forest Service or other agencies or departments of the
federal government, or with agencies or departments of other states, for
the care and placement of children adjudicated under this chapter.
(D The powers to contract and expend funds are subject to budgetary
control and procedures as provided by law.
(2) The chairman has general supervision of the juvenile courts to ensure
uniform adherence to law and to the rules and forms adopted by the board,
and to promote the proper and efficient functioning of the juvenile courts,
subject to the policies adopted by the Judicial Council.
(3) In districts having more than one judge, juvenile court judges of the
district shall elect one of their number to the office of presiding judge. The
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presiding judge shall act in that capacity for a term of not fewer than two
years. In districts comprised of five or more of the following full-time positions; judges, court commissioners, or hearing officers, the presiding judge
receives an additional $1,000 per annum as compensation. The presiding
judge has the following authority and responsibilities, consistent with policies
of the Judicial Council:
(a) implementing policies of the Judicial Council;
(b) exercising powers and performing administrative duties as authorized by the Judicial Council;
(c) managing the judicial business of the district; and
(d) calling and presiding over meetings of judges of the district.
History: L. 1965, ch. 165, § 9; 1969, ch.
197, § 91, formerly C. 1953, 55-10-71 redes.
as 78-3a-10; L. 1983, ch. 156, § 7; 1986, ch.
47, § 62; 1987, ch. 17, § 1.
Amendment Notes. - The 1983 amendment inserted "the policies adopted by the judicial council" in subsections (l)(b) and (2); and
made a minor change in phraseology.
The 1986 amendment deleted "presiding
judge and" preceding "chairman" in the second
sentence of Subsection (l)(a); rewrote Subsection (l)(b); made stylistic changes in Subsections (l)(d) and (l)(f); in Subsection (2), substituted "chairman has" for "presiding judge shall
have authority to set times for court sessions in
each county and to assign judges to other districts, as provided for in Section 78-3a-6, and
the presiding judge shall have" and deleted
"and the supervisory powers of the Supreme
Court" from the end of the subsection; and
added Subsection (3).
The 1987 amendment, in Subsection (l)(a),
deleted "of the" preceding "juvenile court

judges" in the first sentence, substituted "at
times" for "at stated times as" and "not less
than" for "in any event" in the second sentence, and deleted "connection with" following
"have arisen in" in the third sentence; in Subsection (l)(b), deleted "shall formulate" preceding "uniform rules" and substituted "this chapter" for "this act"; in Subsection (l)(c), made a
punctuation change; in Subsection (l)(d), divided the former first sentence into the first
and second sentences by deleting "and", substituted "may receive" for "is authorized to receive" and "this chapter" for "this act" in the
first sentence, substituted "for the purpose" for
"to this end", "are conditions" for "may be conditions", and "the" for "such federal" preceding
"funds" in the present second sentence; in Subsection (l)(e), deleted "state" preceding "juvenile court" and substituted "this chapter" for
"this act"; and in Subsection (3), deleted "referees" following "court commissioners" and
substituted "receives" for "shall receive" in the
third sentence.

NOTES TO DECISIONS
Rules for juvenile court.
The rules adopted by the board are subordi-

78-3a-11.

nate to and may not contravene a valid statute.
H.A.G. v. Fillis, 577 P.2d 964 (Utah 1978).

Administrator of the juvenile court - Appointment - Qualifications - Powers and duties.

With the approval of the board, the administrator of the courts shall appoint
a chief administrative officer of the board, who shall have the title of administrator of the juvenile court. The administrator shall be selected on the basis of
professional ability and experience in the field of public administration and
shall possess an understanding of court procedures as well as of the nature
and significance of probation services and other court services. He shall devote his full time and attention to the duties of his office. Within the policies
established by the board and Judicial Council, the administrator shall prepare
the budget for the juvenile court and submit it to the administrator of the
courts for inclusion in the state judicial budget; make recommendations to the
chairman for improvements in court administration and court services; pro42
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vide supervision and consultation to district staffs regarding the administration of court services, recruitment of personnel, in-service training, and fiscal
management; appoint necessary personnel to assist him in performing his
duties; coordinate court services with the services of the State Department of
Public Welfare and of other agencies, both public and private, who deal with
children; compile necessary statistics and statistical studies and prepare the
annual report; and perform other duties as assigned.
History: L. 1965, ch. 165, § 10, formerly C.
1953, 55-10-72 redes. as 78-3a-11; L. 1983, ch.
156, § 8; 1986, ch. 47, § 63.
Amendment Notes. - The 1983 amendment inserted "and judicial council" and "and
submit it to the administrator of the courts for
inclusion in the state judicial budget" in the
fourth sentence.
The 1986 amendment, in the first sentence,
substituted "administrator of the courts" for
"presiding judge" and deleted "and shall serve

at the pleasure of the board" from the end of
the sentence; deleted "and shall receive a salary determined by the board" from the end of
the third sentence; and, in the fourth sentence,
deleted "Under the general supervision of the
presiding judge and" at the beginning of the
sentence and substituted "chairman" for ,"presiding judge".
'
Cross-References. - Court Administrator
Act, § 78-3-18 et seq.

78-3a-12. Director of court services - Clerk and other employees - Duties.
(1) (a) T~e administrator of the juvenile court, with the approval of the
judge of each district or the presiding judge of multiple judge districts,
shall appoint a director of court services for each district. The director of
court services serves at the pleasure of the juvenile court administrator.
Removal of the director of court services from office requires the approval
of the district judge or the presiding judge of multiple judge districts.
(b) The director of court services shall appoint a clerk of the court,
deputy court clerks, probation officers, and other persons as required to
carry out the work of the court.
(2) The director of court services supervises the work of all nonjudicial
court staff of the district and serves as administrative officer of the district.
(3) The clerk keeps a record of court proceedings and may issue all process
and notice required.
History: L. 1965, ch. 165, § 11, formerly C.
1953, 55-10-73 redes. as 78-3a-12; L. 1977, ch.
79, § 1; 1983, ch. 83, § 3; 1986, ch. 47, § 64;
1987, ch. 115, § 1.
Amendment Notes. - The 1983 amendment rewrote the first paragraph.
The 1986 amendment designated the existing paragraphs of this section as Subsections
(1) to (3) and rewrote present Subsection (1).
The 1987 amendment divided, Subsection (1)

into Subsections (l)(a) and (l)(b); added the
second and third sentences in Subsection (l)(a);
substituted "supervises" for "shall supervise"
and "serves" for "serve" in Subsection (2); and
substituted "keeps" for "shall keep" and "may"
for "has power to" in Subsection (3).

78-3a-13. Employees of court and board - Salaries State courts personnel system - Exemptions and
discharge.
(1) The salaries of employees of the court and the salaries of employees of
the board are fixed by the board.
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(2) All employees of the court who receive a salary, except the administrator of the juvenile court, district directors of court services, and court commissioners serving the court in no other capacity, are selected, promoted, and
discharged through the state courts personnel system established for the juvenile court under the direction and rules of the Board of Juvenile Court Judges
and the Judicial Council.
(3) An employee under the state courts personnel system may not be discharged except for cause and after a hearing before the appointing authority,
with appeal as provided by the state courts personnel system. An employee
may be suspended pending the hearing and appeal.
History: L. 1965, ch. 165, § 12, formerly C.
1953, 55-10-74 redes. as 78-3a-13; L. 1983, ch.
83, § 4; 1983, ch. 156, § 9; 1987, ch. 17, § 2;
1987, ch. 115, § 2.
Amendment Notes. - The 1983 amendment rewrote this section.
The 1987 amendment, by Chapter 17, substituted "are fixed" for "shall be fixed" in Subsection (1); substituted "court commissioners" for
"referees" and "rules" for "the regulations" and
inserted "Court" following "Board of Juvenile"
in Subsection (2); deleted "the policies and procedures of' following "as provided by" in the
first sentence of Subsection (3); and substituted
"the" for "such" preceding "hearing" in the second sentence of Subsection (3).

78-3a-14.

The 1987 amendment, by Chapter 115, substituted "are fixed" for "shall be fixed" in Subsection ( 1); inserted "district directors of court
services", substituted "are selected" for "shall
be selected", and substituted "rules of the
Board" for "the regulations of the Board" in
Subsection (2); and, in Subsection (3), substituted "An employee" for "No employee", inserted "not" preceding "be discharged", and deleted "policies and procedures of the "preceding
"state courts" in the first sentence and substituted "the" for "such" in the second sentence.
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.

Court commissioners - AppointmentQualifications - Duties - Actions by judges.

(1) The judge or judges in any district may appoint one or more court commissioners to serve at the pleasure of the court. Every court commissioner
appointed after the effective date of this section shall be a graduate of an
accredited law school, but the board may permit exceptions in emergency
situations. The salaries of court commissioners are fixed by the board.
(2) The judge may refer any case to a court commissioner, or he may direct
that all cases of a certain class or within a certain geographical area in his
district be heard in the first instance by a court commissioner, in the same
manner as cases are initiated and hearings are held by the court. At the
conclusion of the hearing before him the court commissioner shall transmit to
the judge the record, including all papers relating to the case, together with
his findings and recommendations in writing.
(3) The court commissioner shall advise each party present before him that
he is a court commissioner and that the party may request a rehearing before
a judge if the party disagrees with his findings or recommendations. At the
conclusion of the hearing, the court commissioner shall state on the record his
findings and recommendations.
(4) A rehearing before the judge shall be held if a request is filed within
three days after the conclusion of the hearing before the court commissioner.
If no hearing before the judge is requested, or if the right to a rehearing is
waived, the findings and recommendations of the court commissioner, when
confirmed by an order of the judge, become the decree of the court. The judge
44
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may, on his own motion, order a rehearing before him of any case heard before
a court commissioner.
History: L. 1965, ch. 165, § 13, formerly C.
1953, 55-10-75 redes. as 78-3a-14; 1987, ch.
17, § 3.
Amendment Notes. - The 1987 amendment designated the former first and second
paragraphs as present Subsections (1) and (2);
rewrote the first sentence of the former third
paragraph as Subsection (3); designated the re-

78-3a-14.5. Volunteers

mainder of the former third paragraph as Subsection (4); substituted references to court commissioners for references to referees throughout the section; substituted "this section" for
"this act" in the second sentence of Subsection
(1); inserted "record, including" in the second
sentence of Subsection (2); and made other,
minor word changes throughout the section.

recorded in court records.

The names of volunteers serving under§ 78-3a-44.5 shall be stated in the
court records of the cases they work with. Volunteers of record with the court
are considered to be volunteers to the juvenile court and are volunteers under
Chapter 20, Title 67, Volunteer Government Workers Act.
History: C. 1953, 78-3a-14.5, enacted by
1987, ch. 120, § 1.

78-3a-15. Juvenile court advisory committee - Appointment - Members - Terms - Duties - State juvenile court advisory committee.
The judge or judges of any juvenile court may appoint a juvenile court
advisory committee for each district. Each advisory committee shall have no
less than five and no more than fifteen members who shall be representative
of civic and religious organizations, business groups, professional groups,
women's organizations, and of other citizens interested in schools, law enforcement child health, recreation, employment of youth, and other matters relating to the protection and well-being of children and families in the state.
Professional persons, if appointed to an advisory committee, shall serve in
their capacity as citizens and not as representatives of their professional
group, agency, or unit of government. Citizens' service organizations and local
health, welfare, and school authorities may recommend citizens for appointment to an advisory committee, and the judges shall, to the extent feasible,
give preference to persons so recommended.
Of those members first appointed, half (or, if the total membership is an
uneven number, one more than half) shall serve for a term of two years, and
half shall serve for a term of four years. The respective terms of the members
first appointed shall be determined by lot. Thereafter appointments shall be
for four-year terms, except that vacancies before the expiration of a term shall
be filled for the unexpired term. A record of committee appointments shall be
kept by the clerk of the court.
The Board of Juvenile Court Judges may appoint a state juvenile court
advisory committee which shall include representatives from district advisory
committees to the extent feasible and shall have a similar composition of
members and be set up in the same manner as district advisory committees. A
record of appointments to the state advisory committee shall be kept in the
office of the administrator of the juvenile court.
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Juvenile court advisory committees may study and make recommendations
concerning the operations of the juvenile courts, including facilities and services used or needed for children under the jurisdiction of the juvenile courts,
such as detention and shelter facilities, and may study and make recommendations in connection with community programs and services designed to
prevent or correct juvenile delinquency and other children's problems which
are apt to come before the juvenile court.
Advisory committees established under this section shall act in an advisory
capacity and shall have no policy-making or administrative functions in connection with the operation of the juvenile courts or of any facilities serving the
juvenile courts.
History: L. 1965, ch. 165, § 14, formerly C.
1953, 55-10-76 redes. as 78-3a-15.

78-3a-16.

Jurisdiction of juvenile court - Judge may sit as
district court judge.

(1) Except as otherwise provided by law, the court has exclusive original
jurisdiction in proceedings:
(a) concerning any child who has violated any federal, state, or local
law or municipal ordinance, or any person under 21 years of age who has
violated any law or ordinance before becoming 18 years of age, regardless
of where the violation occurred;
(b) concerning a person over 21 years of age who has failed or refused
to comply with an order of the juvenile court to pay a fine or restitution, if
the order was imposed prior to the person's 21st birthday; the continuing
jurisdiction is limited to causing compliance with existing orders;
(c) concerning any child:
(i) who is a neglected or dependent child, as defined in § 78-3a-2;
or
(ii) who, in defiance of earnest and persistent efforts on the part of
his parents and school authorities as required under§ 53-24-1.5, is a
habitual truant from school;
(d) concerning any parent or parents of a child committed to a secure
youth corrections facility, in so far as to order, at the discretion of the
court and on the recommendation of a secure youth corrections facility,
the parent or parents of a child committed to a secure youth corrections
facility for a custodial term, to undergo group rehabilitation therapy under the direction of a secure youth corrections facility therapist, who has
supervision of that parent or parents' child, or any other therapist the
court may direct, for a period directed by the court as recommended by a
secure youth corrections facility;
(e) to determine the custody of any child or appoint a guardian of the
person or other guardian of any child who comes within the court's jurisdiction under other provisions of this section;
(f) to terminate the legal parent-child relationship, including termination of residual parental rights and duties as defined;
(g) for judicial consent to the marriage, employment, or enlistment of a
child when consent is required by law;
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(h) for the treatment or commitment of a mentally ill or mentally retarded child who comes within the court's jurisdiction under other provisions of this section;
(i) under the Interstate Compact on Juveniles.
(2) Any judge of the juvenile court may at the request of any judge of the
district court, sit as a judge of the district court and shall have the same
powers as the district judge.
(3) This section does not restrict the right of access to the juvenile court by
private agencies or other persons in cases including issues of neglect or dependency.
History: L. 1965, ch. 165, § 15; 1971, ch.
134, § 1; 1973, ch. 120, § 1; 1975, ch. 67, § 3,
formerly C. 1953, 55-10-77 redes. as
78-3a-16; L. 1977, ch. 76, § 1; 1981, ch. 212,
§ 1; 1983, ch. 82, § 1; 1983, ch. 83, § 5; 1985,
ch. 154, § 1.
Amendment Notes. - The 1983 amendment substituted "a secure youth corrections
facility" for "the youth development center"
throughout Subsection (3); and added Subsection (9).
The 1985 amendment inserted the Subsection designation (1); redesignated former Subsection (1) as Subsection (l)(a); added Subsec-

tion (l)(b); redesignated former Subsections (2)
through (8) as Subsections (l)(c) through (l)(i);
redesignated former Subsections (2)(a) and
(2)(b) as Subsections (l)(c)(i) and (l)(c)(ii); deleted "herein" at the end of Subsection (l)(f);
added the subsection designation (2); substituted "district judge" for ''.judge thereof' in
Subsection (2); and made minor changes in
phraseology.
Cross-References. - Interstate Compact
on Juveniles, § 55-12-1 et seq.
Teen Drug/Alcohol Intervention and Prevention Act, §§ 63-43-8 to 63-43-8.3.

NOTES TO DECISIONS
ANALYSIS

Adoption.
Custody.
-District court jurisdiction.
-Exclusive jurisdiction of juvenile court.
District court referrals.
Jurisdiction of parent.
Marriage of delinquent.
Neglected or dependent children.
-Review.
Orders conflicting with district court order.
Paternity actions.
Runaway children.
Support orders.
Traffic violations.
Violation of state law.
Cited.

Adoption.
Jurisdiction over adoptions rests exclusively
in the district courts; where matter was before
juvenile court on petition for custody, fact that
juvenile court stated in its custody decree that
children should remain in their present home
for adoption was not an order for adoption beyond the juvenile court's jurisdiction but was
merely a determination of custody. State ex
rel. Summers v. Wulffenstein, 616 P.2d 608
(Utah 1980).

Custody.
-District court jurisdiction.
In an action brought by a grandfather to appoint a guardian of children's estates and persons, where the grandfather alleged in his petition that the natural guardian, the father, was
not a fit person to have custody, the district
court had jurisdiction to determine whether
the father, who had custody, should retain it.
In re O'Hare's Guardianship, 9 Utah 2d 181,
341 P.2d 205 (1959).
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Juvenile court did not have exclusive original jurisdiction to determine custody of child
where district court, after first having assumed
original jurisdiction, referred custody question
to juvenile court for investigation and recommendation; in such case, opinion of juvenile
court was advisory only and the district court
was required to make final determination. In
re State ex rel. Thornton, 18 Utah 2d 297, 422
P.2d 199 (1967).
Where a petition for custody is filed with the
juvenile court prior to the bringing of a habeas
corpus proceeding in the district court, the district court is not prevented from taking jurisdiction and requesting the juvenile court to
make inquiry and report its findings and recommendations back to it, nor is the district
court deprived of its jurisdiction to make the
ultimate determination in the case. State ex
rel. Izatt, 572 P.2d 390 (Utah 1977).

-Exclusive
jurisdiction of juvenile court.
The legislature intended to confer exclusive
original jurisdiction to determine questions of
custody of children and of parent's fitness and
qualification to have child returned to him, in
every case wherein the state became a party by
the juvenile court taking custody of a child because of neglect or delinquency. Accordingly,
where juvenile court obtained jurisdiction of a
child because of neglect, dependency or delinquency, district court was required to dismiss
writ of habeas corpus. Jensen v. Sevy, 103
Utah 220, 134 P.2d 1081 (1943).
District court referrals.
Having once assumed original jurisdiction
over question of custody of minor, district court
could refer case to juvenile court for investigation and recommendation, but in so doing district court did not divest itself of further jurisdiction and juvenile court was required to return matter to district court for final determination; word "determination" in statute providing that "a district court may at any time
decline to pass upon a question of custody and
may certify that question to the juvenile court
for determination or recommendation" did not
mean that once case was referred to juvenile
court, decision of that court was final. In re
State ex rel. Thornton, 18 Utah 2d 297, 422
P.2d 199 (1967).

Chatwin v. Terry, 107 Utah 340, 153 P.2d 941
(1944).

Neglected or dependent children.
Allegation in petition that other relatives or
friends provided care for child neglected by
parent did not negative averment that parent
had neglected his parental responsibilities. In
re Olson, 111 Utah 365, 180 P.2d 210 (1947).
Petition, alleging facts showing that child
was neglected by her father and that third person was providing care for her, was sufficient
to confer jurisdiction on juvenile court to conduct inquiry into status and well-being of
child, even though petition failed to state facts
sufficient to show that child was "dependent
child." In re Olson, 111 Utah 365, 180 P.2d 210
(1947).
In a proceeding to determine whether a child
was neglected and best committed to the state
welfare department for placement for purpose
of adoption, allegations that the child had been
abandoned by her father and that her mother
had not contributed to her support were sufficient to confer jurisdiction on the juvenile
court. In re State ex rel. C-, 9 Utah 2d 345,
344 P.2d 981 (1959).
Unwed mother fourteen years of age, who
had signed a document that connoted an apparent relinquishment of her child within 48
hours of its birth, with reservation of consent
to adoption, had not abandoned or neglected
the child. State ex rel. London v. Bell, 15 Utah
2d 243, 390 P.2d 856 (1964).
Juvenile court erred in exercising exclusive
jurisdiction where finding of dependency was
premised solely on inability of father to furnish
his children with personal guidance and care
because of his incarceration despite father's arrangement for care of his children with relatives whose home was found to provide a fine,
stable, and comfortable environment. In re
State ex rel. Valdez, 29 Utah 2d 63, 504 P.2d
1372 (1973).

Jurisdiction of parent.
The jurisdiction of the juvenile court over a
child is a prerequisite to obtaining jurisdiction
of that child's parent. In re State ex rel. Graham, 110 Utah 159, 170 P.2d 172 (1946).

-Review.
Once the juvenile court, which has exclusive
original jurisdiction in matters involving the
dependency, neglect and/or delinquency of children, assumes jurisdiction of children whose
dependency, neglect or delinquency is in issue,
the matters of: (1) fitness of persons to have
custody; and (2) the welfare of the minors are
matters appealable directly to Supreme Court
and not reviewable by the district court in habeas corpus proceedings. Black v. Anderson, 3
Utah 2d 42, 277 P.2d 975 (1954).

Marriage of delinquent.
Marriage of juvenile delinquent did not take
away jurisdiction of juvenile court over delinquent until child reached majority. Stoker v.
Gowans, 45 Utah 556, 147 P. 911, 1916E Ann.
Cas. 1025 (1915), followed and approved in

Orders conflicting with district court order.
Where the juvenile court's jurisdiction was
invoked to determine the custody and support
of children of divorced parents and the district
court had continuing jurisdiction over the
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same matter, such exercise of jurisdiction by
the juvenile court was not exclusive and did
not deprive the district court of further authority in the case, and an order by the district
court which was contrary to an order by the
juvenile court in such case would prevail. Anderson v. Anderson, 18 Utah 2d 89, 416 P.2d
308 (1966).

Paternity actions.
District court, and not the juvenile court, has
jurisdiction over action brought under the Uniform Act on Paternity, § 78-45a-1 et seq.,
when the putative father is a minor. State ex
rel. Utah State Dep't of Social Servs. v. Dick,
684 P.2d 42 (Utah 1984).
Runaway children.
Running away from home is not a violation
oflaw, and juvenile court may take jurisdiction
over such runaway only upon reference by an
agency as specified in § 78-3a-16.5. State v.
Dung Hung Vo, 585 P.2d 464 (Utah 1978).
Support orders.
Juvenile court had authority to require father to contribute to support of neglected child
even though custody was awarded to third person; however it was necessary that father have
been given adequate notice of proceeding before juvenile court. In re Olson, 111 Utah 365,
180 P.2d 210 (1947).

78-3a-16.3

Traffic violations.
City (now circuit) courts have concurrent jurisdiction with juvenile court in cases where
children less than eighteen years old are
charged with traffic violations in view of section of Juvenile Act making cases involving
traffic violations an exception to general rule
that juvenile court shall have exclusive original jurisdiction in proceedings concerning any
child who has violated any federal, state or local law or municipal ordinance. Dimmitt v.
City Court, 21 Utah 2d 257, 444 P.2d 461
(1968).
Violation of state law.
Seventeen-year-old boy was not shown, on
the record, to be within juvenile court's jurisdiction where juvenile court before which he
appeared on charge of taking indecent liberties
ruled that he had committed simple assault instead, without making any formal findings of
fact or conclusions of law. State ex rel. R.N.,
527 P.2d 1356 (Utah 1974).
Juvenile court has jurisdiction over juvenile
who has committed a lesser included criminal
offense of the offense for which he is charged.
State ex rel. L.G.W., 641 P.2d 127 (Utah 1982).
Cited in J.C.O. v. Anderson, No. 20464
(Utah Sup. Ct. filed Feb. 18, 1987).
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78-3a-16.3. Juvenile court
cates.

Adoptions

and birth certifi-

(1) The juvenile court has concurrent jurisdiction in adoption proceedings
where the court has previously entered an order terminating the rights of a
parent and the court finds that adoption is in the best interests of the child.
Adoption proceedings under this section follow the procedure in Chapter 30,
Title 78.
(2) The juvenile court has jurisdiction over petitions to modify a child's·
birth certificate if the court otherwise has jurisdiction over the child.
History: C. 1953, 78-3a-16.3, enacted by L.
1985, ch. 77, § l; 1987, ch. 125, § 1.
Amendment Notes. - The 1987 amendment, in Subsection (1), inserted "concurrent"

in the first sentence and substituted "follow
the procedure" for "shall follow the procedure
set forth" in the second sentence.
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Jurisdiction
by agencies.

of juvenile court-

Cases referred

The court shall have jurisdiction in cases referred to the court by the division of family services or those public or private agencies which have contracted with the division of family services to provide the services referred to
in Subsection 55-15b-6(12) where, despite earnest and persistent efforts of the
Division of Family Services or the contracting agency, the child demonstrates
that he or she:
(1) Is beyond the control of the parent or parents, guardian, other lawful custodian, or school authorities to the point that his or her behavior or
condition is such as to endanger his or her own welfare or the welfare of
·others.
(2) Has run away from home.
History: L. 1977, ch. 76, § 2, formerly C.
1953, 55-10-77.5 redes. as 78-3a-16.5.

NOTES TO DECISIONS
Runaway children.
Juvenile court may take jurisdiction over a
runaway minor child only upon reference by an

78-3a-17.

agency as specified in this section. State v.
Dung Hung Vo, 585 P.2d 464 (Utah 1978).

Jurisdiction of district court - Determination
custody questions by juvenile court.

of

(1) When a person 18 years of age or older who is under the continuing
jurisdiction of the juvenile court under § 78-3a-39 violates any federal, state, or local law or municipal ordinance, the district court or other court exercising
jurisdiction over the offense involved has concurrent jurisdiction with the
juvenile court.
(2) Nothing contained in this section deprives the district courts of jurisdiction in adoption proceedings.
(3) Nothing contained in this section deprives the district courts of jurisdiction to appoint a guardian for a child, nor of jurisdiction to determine the
support, custody, and visitation of a child upon writ of habeas corpus or when
the question of support, custody, and visitation is incidental to the determination of a cause in the district court. However, if a petition involving the same
child is pending in the juvenile court or the juvenile court has previously
acquired continuing jurisdiction over the same child, the district court shall
certify the question of support, custody, and visitation to the juvenile court for
determination.
(4) A district court may at any time decline to pass upon a question of
support, custody, and visitation, and may certify those questions to the juvenile court.
(5) When a case is certified to the juvenile court under Subsection (3) or (4),
the certification is a request by the district court that a judge of the juvenile
court sit as a district court judge. The juvenile court judge to whom the case is
assigned shall sit as a district court judge for the case. The findings and order
in the case are the order of the district court.
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(6) Where a support, custody, or visitation award has been made in a district court in a divorce action or in another proceeding and the jurisdiction of
the district court in the case is continuing, the juvenile court may nevertheless acquire jurisdiction in a case involving the same child if the child is
dependent or neglected or otherwise comes within the jurisdiction of the juvenile court under § 78-3a-16 and may by order change the custody, support,
and visitation rights previously ordered in the district court as necessary to
implement the order of the juvenile court for the safety and welfare of the
child. The juvenile court order remains in effect so long as the jurisdiction of
the juvenile court continues.
(7) Upon the filing of a copy of the findings and order of the juvenile court
with the district court, the findings and order of the juvenile court are binding
on the parties to the divorce action as though entered in the district court.
(8) Any district judge may, at the request of any judge of the juvenile court,
sit as judge of the juvenile court and shall have the same powers as the
juvenile court judge.
History: L. 1965, ch. 165, § 16; 1971, ch.
134, § 2; 1973, ch. 120, § 2, formerly C. 1953,
55-10-78 redes. as 78-3a-17; L. 1985, ch. 63,
§ 1.

Amendment Notes. - The 1985 amendment added the subsectipn designations (1)
through (4); substituted "or older" for "or over"
in Subsection (1); substituted "section" for
"act" in Subsections (2) and (3); in Subsection
(3), substituted "support, custody, and visitation" for "custody" in three places and divided
the former single sentence into two sentences,
substituting "However" for "provided that in
case" at the beginning of the second sentence;
in Subsection (4), substituted "support, custody, and visitation" for "custody" and "those
questions" for "that question" and deleted "for
a determination or recommendation" at the

end of the subsection; added Subsection (5); inserted the subsection designations (6) through
(8); in Subsection (6), substituted "support, custody, or visitation" for "custody" near the beginning, substituted "as necessary to implement the order of the juvenile court for the
safety and welfare of the child" for "under the
following conditions" at the end of the first sentence, and added the last sentence; deleted former Subsections (a) and (b) preceding Subsection (7) and, the next-to-last paragraph, concerning conditions for orders of changes in custody, support, or visitation and objections to
juvenile court orders; substituted "juvenile
court judge" for "judge thereof' at the end of
the section; and made minor changes in phraseology and style.

NOTES TO DECISIONS
ANALYSIS

Habeas corpus.
Jurisdiction of district court.
Habeas corpus.
Where district court certified petition for habeas corpus to juvenile court for determination
of question of custody rights which had been
terminated by division of family services,juve-

nile judge had no authority to deny the writ
but should have made recommendations and
referred matter back to district court for final
order. State ex rel. Hales, 538 P.2d 1034 (Utah
1975).
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Jurisdiction of district court.
Where a petition for custody is filed with the
juvenile court prior to the bringing of a habeas
corpus proceeding in the district court, the district court is not prevented from taking jurisdiction and requesting the juvenile court to

make inquiry and report its findings and recommendations back to it, nor is the district
court deprived of its jurisdiction to make the
ultimate determination in the case. State ex
rel. Izatt, 572 P.2d 390 (Utah 1977).

COLLATERAL REFERENCES

A.L.R. - Attorneys' fee awards in parentnonparent child custody cases, 45 A.L.R.4th
212.

78-3a-18.

Criminal proceedings
involving
Transfer to juvenile court.

children

If during the pendency of a criminal or quasi-criminal proceeding in another court, including a preliminary hearing, it shall be ascertained that the
person charged is under twenty-one years of age and was less than eighteen
years of age at the time of committing the alleged offense, that court shall
transfer the case to the juvenile court, together with all the papers, documents, and transcripts of any testimony connected therewith. The court making the transfer shall order the person to be taken forthwith to the juvenile
court or to the place of detention designated by the juvenile court, or shall
release him to the custody of his parent or guardian or other person legally
responsible for him, to be brought before the juvenile court at a time designated by it. That court shall then proceed as provided in this act.
History: L. 1965, ch. 165, § 17, formerly C.
1953, 55-10-79 redes. as 78-3a-18.
Meaning of "this act". - The phrase "this

act" as used in the last sentence refers to Laws
1965, Chapter 165 which enacted this chapter.

COLLATERAL REFERENCES

A.L.R. - Right of bail in proceedings in juvenile courts, 53 A.L.R.3d 848.

78-3a-19.

Jurisdiction of adults as to offenses against children - Proof of delinquency not required for
conviction - Misdemeanor - Suspension of sentence on condition - Bond - Jury trial - Criminal Code prosecution unaffected - Protective orders.

(1) The court shall have concurrent jurisdiction to try the following adults
for offenses committed against children:
(a) any person 18 years of age or older who solicits, requests, commands, encourages, or intentionally aids or who acts with a juvenile in
the violation of any federal, state, or local law or municipal ordinance, or
who tends to cause children to become or remain delinquent, or who aids,
contributes to, or becomes responsible for the neglect, abuse, or delinquency of any child;
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(b) any person 18 years or older, having a child in his legal custody, or
under his care, or in his employment, who willfully abuses or ill-treats,
neglects, or abandons the child in any manner likely to cause the child
unnecessary suffering or serious injury to his health or morals;
(c) any person 18 years or older who forcibly takes away a child from,
or wrongfully encourages him to leave, the legal or physical custody of
any person, agency, or institution in which the child lawfully resides or
has been legally placed for the purpose of care, support, education, or
adoption, or any person who knowingly detains or harbors a child whom
he has reasonable grounds to believe has escaped or fled from the custody
of any agency or institution in which the child lawfully resides or has run
away from his parent, guardian, or custodian;
(d) any person 18 years of age or older who provides a child with an
alcoholic beverage or a controlled substance or who encourages or permits
a child to consume an alcoholic beverage or controlled substance; or
(e) any person 18 years of age or older who fails to report child abuse,
as required by § 78-3b-10.
(2) It shall not be necessary in order to obtain a conviction under this
statute to establish that the minor had become a delinquent or committed a
delinquent act.
•
(3) A person 18 years of age or older who commits any act described in this
section is guilty of a class B misdemeanor. Any fines so collected shall be
deposited in the treasury of the county where the action is filed. However, the
court may suspend execution of a sentence upon compliance with reasonable
conditions which the court may establish. The court may further require that
a bond, in a reasonable amount, be posted by the person convicted under this
chapter to guarantee the performance of the condition. The laws and procedures governing bond forfeitures shall apply in proceedings commenced in
this court to forfeit the bond and any amount so forfeited shall be deposited
into the treasury of the county where the action was brought.
(4) When requested by the defendant by written motion filed within ten
days before the date of trial, issues of fact may be tried by a jury of four jurors.
Trial juries shall be formed in the same manner as trial juries in criminal
cases. The court on motion may, and on stipulation of the parties shall, change
the place of trial to the appropriate circuit court. This section may not be
construed to deprive district or circuit courts of jurisdiction in any prosecution
instituted against an adult under the Utah Criminal Code; provided, that the
disposition, care, control, and custody of a child against whom an offense
defined in this section is committed shall remain within the exclusive jurisdiction of the juvenile court, unless the child is otherwise subject to the jurisdiction of the district court under this chapter.
(5) The court has jurisdiction over adults to issue and enforce protective
orders under this chapter.
History: L. 1965, ch. 165, § 18, formerly C.
1953,55-10-80 redes. as 78-3a-19; L. 1981, ch.
162,§ 1; 1984, ch. 12, § 2; 1985, ch. 76, § 1.
Amendment Notes. - The 1984 amendment substituted "chapter" for "act" in Subsections (3) and (4); added Subsection (5); and

made minor changes in phraseology and punctuation.
The 1985 amendment substituted "older" for
"over" in Subsection (l)(a) through (l)(c);
added Subsection (l)(e); and made minor
changes in phraseology.
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NOTES TO DECISIONS
ANALYSIS

Contributing to delinquency of minor.
-Evidence sufficient.
-Proof beyond reasonable doubt.
Interference with custody.
Sheltering runaway child.

Contributing to delinquency

to minor.

Interference with custody.
Subsection (l)(c) applies only to a person
eighteen years or over, who detains or harbors
a child who has been legally placed pursuant to
court order. State v. Dung Hung Vo, 585 P.2d
464 (Utah 1978).

-Evidence
sufficient.
Where defendant, an osteopathic physician,
gave prescriptions for excessive quantities of
amphetamines and barbiturates to a seventeen-year-old boy without making effort to determine whether he was a juvenile, nor
whether he was giving his true name and address, the defendant aided and encouraged the
juvenile to violate former § 58-17-14.13 by
using a false name to procure drugs, and where
defendant's conduct was shown to be "criminal
negligence," he was guilty of contributing to
the delinquency of a minor. State v. Tritt, 23
Utah 2d 365, 463 P.2d 806, 36 A.L.R. 3d 1283
(1970).

Sheltering runaway child.
Providing shelter to runaway child as part of
church program for alienated youth did not
constitute violation of Subsection (1) where
child was not induced or encouraged to run
away, did not engage in unlawful or immoral
behavior, and was not exposed to unlawful or
immoral activity on the part of others; defendants had no duty to investigate child's age or
residence or to report her to parents or authorities. State v. Macri, 28 Utah 2d 68, 498 P.2d
355 (1972).
Running away from home by a minor child is
not a violation of law, and where there has
been no reference to the juvenile court by an
agency pursuant to § 78-3a-16.5, the runaway
child is not a delinquent within the juvenile
court's jurisdiction, and any conduct tending to
cause the child to remain a runaway does not
constitute the crime of contributing to the delinquency of a minor as set forth in Subsection
(1). State v. Dung Hung Vo, 585 P.2d 464
(Utah 1978).

-Proof beyond reasonable doubt.
Prosecution had 'burden of proving defendant's guilt beyond reasonable doubt in juvenile court proceeding on charge of contributing
to delinquency of minor since, in such cases,
juvenile court is required to conform to practice
and procedure for criminal proceedings in district court. State v. Taylor, 21 Utah 2d 425,446
P.2d 954 (1968).
Charge of contributing to the delinquency of
a minor must be proven beyond a reasonable
doubt to support a conviction; uncorroborated
testimony of the victim is sufficient to prove
guilt beyond a reasonable doubt. State v.
Middelstadt, 579 P.2d 908 (Utah 1978).

COLLATERAL REFERENCES

C.J.S. - 43 C.J.S. Infants § 7.
A.L.R. - Criminal liability for contributing
to delinquency of minor as affected by the fact
that minor has not become a delinquent, 18
A.L.R.3d 824.

78-3a-19.5.

Mens rea or guilty intent a necessary element of offense of contributing to delinquency
or dependency of minor, 31 A.L.R.3d 848.
Key Numbers. - Infants ec, 18.

Religious beliefs prohibiting
ment - Exception to act.

medical

treat-

A parent or guardian legitimately practicing religious beliefs who for that
reason does not provide specified medical treatment for a child is not guilty of
child neglect.
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History: C. 1953, 78-3a-19.5, enacted by L.
1978, ch. 18, § 14; L. 1985, ch. 21, § 50.
Amendment Notes. - The 1985 amendment made minor changes in phraseology.

78-3a-20.5

Cross-References. - Religious exemption
from examinations and treatment required by
Health Code, § 26-23-10.

78-3a-20. Offenses against children by adults and procedure in juvenile court.

Practice

(1) In proceedings in adult cases except in relation to the issuance and
enforcement of a protective order under this chapter, the practice and procedure of the juvenile court shall conform to the practice and procedure provided
by law or rule of court for criminal proceedings in the district court, except
that the proceedings may be commenced by complaint and a trial jury shall
consist of four jurors. The county attorney shall prosecute any case brought
under this section and § 78-3a-19.
(2) The court may have a preliminary investigation made by the probation
department or other agency designated by the court, and with the consent of
the defendant or person involved may permit such nonjudicial adjustment as
may be practicable, without prosecution.
(3) If the defendant in proceedings under this section demands a jury trial,
the court may transfer the case to a circuit court.
History: L. 1965, ch. 165, § 19, formerly C.
1953, 55-10-81, redes. as 7!j-3a-20; L. 1977,
ch. 77, § 44; 1984, ch. 12, § 3.
Amendment Notes. - The 1984 amendment inserted "except in relation to the issuance and enforcement of a protective order un-

der this chapter" in Subsection (1); and made
minor changes in phraseology.
Cross-References. - County attorney to
prosecute adults contributing to delinquency,
§ 17-18-1.

NOTES TO DECISIONS
Proof beyond reasonable doubt.
Prosecution had burden of proving defendant's guilt beyond reasonable doubt in juvenile court proceeding on charge of contributing
to delinquency of minor since, in such cases,

juvenile court is required to conform to practice
and procedure for criminal proceedings in district court. State v. Taylor, 21 Utah 2d 425, 446
P.2d 954 (1968).

78-3a-20.5. Petition for protective order for abused child
- Filing - Guardian ad litem - Assistance to
petitioner - Forms.
(1) A person, official, or institution having an interest in an abused child,
as defined in § 78-3a-2, may petition the juvenile court for a protective order
to prevent or restrain abuse to the child. The petition must be verified.
(2) The petition may be filed in the juvenile court district in which the
person accused or suspected of the abuse resides or in which the abuse has
taken place or may take place.
(3) After the petition is filed, the court shall appoint a guardian ad litem to
represent the child, if the court considers the appointment necessary for the
welfare of the child. The county attorney shall represent the interest of the
state.
(4) Juvenile court clerks shall provide forms and assistance to a petitioner
seeking to proceed under this section. Forms for the petition, protective order,
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and ex parte protective order provided by the juvenile court clerks shall be
standardized under the direction of the Utah Judicial Council.
History: C. 1953, 78-3a-20.5, enacted by L.
1984, ch. 12, § 4.

78-3a-20.6.

Protective order - Ex parte issuance - Contents - Service - Extension or issuance at hearing - Agencies receiving copies.

(1) For good cause shown in the petition, the court may immediately issue
an ex parte protective order, which shall remain in effect until a hearing. A
hearing shall be set by the court and must be held within ten days after the
date of the ex parte order. The petition may not be withdrawn without court
approval.
(2) The petition and ex parte order issued shall contain notice of the date,
time, and place for the hearing, and a copy of the petition and a copy of the
order shall be served personally upon the defendant, under the Utah Rules of
Civil Procedure, not less than five days prior to the hearing.
(3) If the petitioner establishes the allegation of abuse by a preponderance
of the evidence at the hearing, the court shall, without bond, extend the ex
parte protective order or, ifno protective order has been issued, the court shall
issue one. The court shall extend the ex parte protective order or issue the
protective order for a definite period of time, not to exceed 60 days, and may
assess such costs and attorney fees against the defendant as the court considers appropriate.
(4) Upon issuance of a protective order under this chapter, the juvenile
court clerk shall provide three certified copies to the petitioner. The petitioner
shall have one copy of the protective order and one copy of the petition served
on the defendant and one copy of each delivered or mailed to the nearest office
of the Division of Family Services and to the appropriate local law enforcement unit.
History: C. 1953, 78-3a-20.6, enacted by L.
1984, ch. 12, § 5.

COLLATERAL REFERENCES

A.L.R. - Validity and application of statute
allowing endangered child to be temporarily

78-3a-20.7.

removed from parental custody, 38 A.L.R.4th
756.

Protective ordering required.

Permissible

scope-Warn-

(1) A protective order issued under this chapter may:
(a) direct the defendant to refrain from abusing the subject child of the
petition;
(b) direct the defendant to immediately vacate and refrain from entering the dwelling where the child resides;
(c) restrict the defendant's custody or visitation of the child;
(d) set temporary support responsibility for the child;
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(e) order payment for medical expense or other damage suffered as a
result of the abuse or neglect; and
(f) order other action or restraint which may be in the interest of the
child.
(2) Every protective order issued under this chapter which directs the defendant to refrain from abusing the subject child or to vacate the dwelling in
which the child resides shall conspicuously include the following statement:
"VIOLATION OF THIS ORDER IS A CRIMINAL OFFENSE AND IS PUNISHABLE AS A CLASS B MISDEMEANOR."
History: C. 1953, 78-3a-20.7, enacted by L.
1984, ch. 12, § 6.

78-3a-20.8. Protective order proceeding separate from
other proceedings concerning child - Consolidation permissible.
Proceedings under § 78-3a-20.5 are separate and independent of all other
proceedings in which the custody and care of a child is at issue. However, the
court may, at its discretion, consolidate all actions within its jurisdiction
involving the custody, care, and welfare of the child and may issue protective
orders in connection with the consolidated matters.
History: C. 1953, 78-3a-20.8, enacted by L.
1984, ch. 12, § 7.

78-3a-20.9. Peace officers' duties to enforce protective orders and prevent child abuse - Immunity from
liability.
(1) Law enforcement units, as defined in § 30-6-1, shall establish procedures to ensure that a peace officer at the scene of an alleged violation of a
protective order is informed of the existence and terms of the order. The officer
shall use every reasonable means to enforce the order including, but not
limited to, immediately arresting the violator and taking the violator into
physical custody.
(2) Even ifno protective order has been issued, whenever a peace officer has
reason to believe that a child is being abused, or that there is a substantial
likelihood or an immediate danger that the child will be abused, the officer
shall use all reasonable means to stop and to prevent the abuse, including:
(a) remaining on the scene as long as it reasonably appears there
would otherwise be danger to the physical safety of the child;
(b) making arrangements for the child to obtain emergency medical
treatment necessitated by the abuse;
(c) making arrangements for the child to obtain substitute shelter if
necessary; and
(d) arresting and taking into physical custody the abuser if any of the
situations outlined in § 77-7-2 exist.
(3) A peace officer shall not be held criminally or civilly liable for performing a duty under this section, if the officer acts in good faith and without
malice.
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History: C. 1953, 78-3a-20.9, enacted by L.
1984, ch. 12, § 8.

78-3a-20.10. Immunity of person aiding petitioner for protective order.
If a person, official, or institution in good faith files or aids another who files
a petition for a protective order under this chapter, that person, official, or
institution is immune from civil and criminal liability which might result
from participation in the filing.
History: C. 1953, 78-3a-20.10, enacted by
L. 1984, ch. 12, § 9.

78-3a-21.

Felony against or involving child - County or
city attorney to notify juvenile court.

Whenever a felony or other crime has been committed against a child or
involving a child, and the case is within the jurisdiction of a district court or
other court of this state, it shall be the duty of the county attorney or city
attorney who handles the proceedings to inform the juvenile court immediately upon receiving knowledge of the offense so that the juvenile court may
take any protective measures which may be within its jurisdiction.
History: L. 1965, ch. 165, § 20; 1971, ch.
135, § 1, formerly C. 1953, 55-10-82 redes. as
78-3a-21.

78-3a-22.

Petition - Preliminary inquiry - Nonjudicial
adjustments - Citation - Failure to appear.

(1) Proceedings in children's cases are commenced by petition.
(2) Whenever the court is informed by a peace officer or any other person
that a child is or appears to be within the court's jurisdiction, the probation
department shall make a preliminary inquiry to determine whether the interests of the· public or of the child require that further action be taken.
On the basis of the preliminary inquiry the court may authorize the filing of
or request that the county attorney file a petition, or the court may, through
its probation department, make such nonjudicial adjustment of the case as is
practicable without a petition, provided that the facts are admitted and establish prima facie jurisdiction, and provided that consent is obtained from the
parents or other custodian and also from the child if of sufficient age and
understanding. Efforts to effect such nonjudicial adjustment may not extend
for a period of more than two months without leave of a judge of the court who
may extend the period for an additional two months. The probation department is not authorized in connection with any nonjudicial adjustment to compel any person to appear at any conference, produce any papers, or to visit any
place.
(3) In cases of violations of motor vehicle laws or ordinances, fish and game
laws, boating laws, and other infractions or misdemeanors as designated by
general order of the Board of Juvenile Court Judges, a petition shall not be
required and the issuance of a citation shall be sufficient to invoke the juris-
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diction of the court, and a preliminary inquiry shall not be required unless
requested by the court.
In those cases designated as appropriate by general order of the Board of
Juvenile Court Judges, a peace officer or any public official of any county, city
or town charged with the enforcement of the laws of the local jurisdiction may,
in lieu of taking a juvenile into custody, issue and deliver a citation requiring
any juvenile subject to arrest or prosecution on such designated charge to
appear at the juvenile court. In addition to the general grant of authority to
peace officers and public officials to issue and deliver citations in all designated cases, compliance officers are authorized to issue and deliver citations,
but only for the purpose of policing violations of§ 76-10-105 on school property.
A child receiving a citation described in this subsection shall appear at the
juvenile court designated in the citation on or before the time and date specified in the citation. No citation shall require a child to appear sooner than five
days following its issuance. Any child who receives a citation and who fails to
appear on or before the time and date and at the juvenile court specified shall
be subject to arrest. The court may issue a warrant of arrest for such child.
If a citation is issued pursuant to this section, the peace officer, public
official, or compliance officer, in the case of§ 76-10-105 violations committed
on school property, shall issue one copy to the child cited, and shall, within
five days, file a duplicate copy with the juvenile court specified in the citation.
Each copy of the citation shall contain:
(a) the name and address of the juvenile court before which the child is
to appear;
(b) the name of the child cited;
(c) a brief description of the offense charged;
(d) the date, time and place at which the offense is alleged to have
occurred;
(e) the date on which the citation was issued;
(f) the name of the peace officer or public official who issued the citation, and the name of the arresting person if an arrest was made by a
private party and the citation was issued in lieu of taking the arrested
child into custody as provided in § 78-3a-29;
(g) the date and time on or before and after which the child is to appear; or that the child and parent are to appear when notified by the
juvenile court.
Whenever a citation is issued pursuant to the provisions of Subsection
78-3a-22(3), bail may be posted and forfeited as provided in Subsection
78-3a-30(5) with the consent of the parent or legal guardian of the child cited.
Any child who willfully fails to appear before the juvenile court pursuant to
a citation issued under the provisions of Subsection 78-3a-22(3) may be found
in contempt of court and may be dealt with in any manner provided by law,
regardless of the disposition of the offense upon which he was originally cited.
History: L. 1965, ch. 165, § 21; 1975, ch.
167, § 1, formerly C. 1953, 55-10-83 redes. as

78-3a-22; L. 1977, ch. 81,
§ 2; 1981, ch. 202, § 2.
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NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Notice of hearing.
Petition.
-Contents.
Cited.

Constitutionality.
Former Juvenile Court Act (Laws 1905, p.
182, ch. 117) was not rendered unconstitutional by fact that it did not provide for trial by
jury, arraignment and plea, warrant and notice, nor because of manner of trial and examination and that child was required as witness.
Mill v. Brown, 31 Utah 473, 88 P. 609, 120 Am.
St. R. 935 (1907).

situation which reveal dependency, neglect or
delinquency. An intelligent layman should be
able to do that. In re State ex rel. Graham, 110
Utah 159, 170 P.2d 172 (1946); In re State ex
rel. Johnson, 110 Utah 500, 175 P.2d 486
(1946).

-Contents.
Former section "requiring 'the facts which
bring the child within the jurisdiction of the
court' to be alleged" did not require all the evidentiary facts and details to be set out in the
petition. Neither did it contemplate that only
the bare legal or factual conclusions should be
alleged. Rather the statute required sufficient
facts to be alleged so that the reader of the
petition could determine whether or not the
children involved would be "dependent," "neglected" or "delinquent" if the facts alleged
were true. In re State ex rel. Graham, 110
Utah 159, 170 P.2d 172 (1946); In re State ex
rel. Johnson, 110 Utah 500, 175, P.2d 486
(1946).

Notice of hearing.
Where a summons was issued and served
upon a juvenile and his parents notifying them
that the juvenile was charged with violating
the conditions of his probation and describing
the charged violations, the summons provided
adequate notice of the purpose oJ the hearing
at which a previous probation was revoked,
and it was not necessary that the notice expressly state that the hearing was to revoke
the probation. In re Lindh, 11 Utah 2d 385, 359
P.2d 1058 (1961).
Petition.
It was not necessary that the petition be
drawn by one learned in the law; it should
show in plain and clear language the facts or

Cited in J.C.O. v. Anderson, No. 20464
(Utah Sup. Ct. filed Feb. 18, 1987).

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Juvenile
Courts and Delinquent and Dependent Children § 40.

78-3a-23.

Title of petition and other court documents
Form and contents of petition - Order for temporary custody - Physical or psychological examination of child, parent or guardian - Dismissal of petition.

The petition and all subsequent court documents in the proceedings shall be
entitled:
"State of Utah, in the interest of ............................
, a person under
eighteen years of age (or a person under twenty-one years of age)." The petition shall be verified. The statements in the petition may be made upon
information and belief.
The petition shall be set forth in simple and brief language the facts which
bring the child within the jurisdiction of the court, as provided in § 78-3a-16.
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The petition shall further state: (a) the name, age, and residence of the child;
(b) the names and residences of his parents; (c) the name and residence of his
guardian, if there is one; (d) the name and address of the nearest known
relative, if no parent or guardian is known; and (e) the name and residence of
the person having physical custody of the child. If any of the facts herein
required to be stated are not known by the petitioner, the petition shall so
state.
At any time after a petition is filed, the court may make an order providing
for temporary custody of the child.
The court may order that a child concerning whom a petition has been filed
shall be examined by a physician, surgeon, psychiatrist, or psychologist, and
may place the child in a hospital or other facility for such examination. After
due notice and a hearing set for the specific purpose, the court may order a
similar examination of a parent or guardian whose ability to care for a child is
at issue, if the court finds from the evidence presented at the hearing that the
parent's or guardian's physical, mental, or emotional condition may be a factor in causing the neglect, dependency, or delinquency of the child.
The court may dismiss a petition at any stage of the proceedings.
History: L. 1965, ch. 165, § 22, formerly C.
1953, 55-10-84 redes. as 78-3a-23.
NOTES TO DECISIONS
Psychological

examination.

psychological examination against her will
was not a final order appealable to the Supreme Court under § 78-3a-51. In re State ex
rel. Persinger, 19 Utah 2d 186, 429 P.2d 37
(1967).

- Appeal from order.
In a juvenile court proceeding to determine
whether children were neglected or dependent,
an order that children's mother submit to a

78-3a-24. Venue of children's cases - Transfer or certification to other districts - Dismissal without adjudication on merits.
Proceedings in children's cases shall be commenced in the court of the district in which the child is living or is found, or in which an alleged violation of
law or ordinance occurred.
After the filing of a petition the court may transfer the case to the district
where the child resides or to the district where the violation of law or ordinance is alleged to have occurred. The court may, in its discretion, after
adjudication certify the case for disposition to the court of the district in which
the child resides. The transferring or certifying court shall transmit all documents and legal and social records, or certified copies thereof, to the receiving
court, whereupon the receiving court shall proceed with the case as if the
petition had been originally filed or the adjudication had been originally made
in that court. The dismissal of a petition in one district where the dismissal is
without prejudice and where there has been no adjudication upon the merits
shall not preclude refiling within the same district or another district where
there is venue of the case.
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History: L. 1965, ch. 165, § 23, formerly C.
1953, 55-10-85 redes. as 78-3a-24; L. 1977, ch.
79, § 2.

78-3a-25.

Felony committed by child - Hearing and certification to district court - Factors considered as
to waiver of jurisdiction by juvenile court - Jurisdiction by juvenile court - Penalties - Termination and regaining.

(1) If the petition in the case of a person 14 years of age or older alleges that
he committed an act which would constitute a felony if committed by an adult,
and if the court after full investigation and a hearing finds that it would be
contrary to the best interests of the child or of the public to retain jurisdiction,
the court may enter an order certifying to that effect and directing that the
child he held for criminal proceedings in the district court, with a hearing
before a committing magistrate to be held as in other felony cases. The provisions of§ 78-3a-35 and other provisions relating to proceedings in children's
cases are, to the extent they are pertinent, applicable to the hearing held
under this section.
(2) In considering whether or not not to waive jurisdiction over the juvenile,
the juvenile court shall ·consider the following factors:
(a) the seriousness of the offense and whether the protection of the
community requires isolation of the child beyond that afforded by juvenile
facilities;
(b) whether the alleged offense was committed in an aggressive, violent, premeditated, or willful manner;
(c) whether the alleged offense was against persons or property,
greater weight being given to offenses against persons;
(d) the maturity of the juvenile as determined by considerations of his
home, environment, emotional attitude, and pattern of living;
(e) the record and previous history of the juvenile;
(f) the likelihood of rehabilitation of the juvenile by use of facilities
available to the juvenile court; and
(g) the desirability of trial and disposition of the entire offense in one
court when the juvenile's associates in the alleged offense are adults who
will be charged with a crime in the district court.
(3) The amount of weight to be given to each of the factors listed in Subsection (2) is discretionary with the court.
(4) The juvenile court judge may enter an order certifying a juvenile to
stand trial as an adult upon making a finding of any one or more of those
factors set forth in Subsection (2).
(5) Written reports and other materials relating to the juvenile's mental,
physical, educational, and social history shall be considered by the court, but
the court, if requested by the child, his parent, guardian, or other interested
party, shall require the person, if reasonably available, or agency preparing
the report and other material to appear and be subject to both direct and crossexamination. The certification hearing is a dispositional proceeding, and
while the juvenile court may hear evidence of the crime to establish that there
is a reasonable relationship between the charge and the juvenile, the court
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need not hold a preliminary hearing to establish probable cause that the
juvenile committed the offense.
(6) When a petition in the case of a person 16 years of age or older alleges
any class of criminal homicide or attempted criminal homicide, aggravated
robbery, or forcible sodomy, aggravated arson, aggravated sexual abuse of a
child, aggravated sexual assault, aggravated burglary, or aggravated kidnapping, the juvenile is subject to the jurisdiction of this court under § 78-3a-16,
unless an indictment on the charge is returned by the grand jury or a criminal
information is filed by the county attorney, in which event this court is divested of jurisdiction under § 78-3a-16, the charge shall be made, and the
proceedings regarding the charge shall be conducted in every respect as if the
juvenile were an adult. A copy of the information or indictment shall also be
filed forthwith in the juvenile court as notice to that court.
(7) When a criminal information or indictment is filed in a court of competent jurisdiction before a committing magistrate, charging the child or person,
the jurisdiction of the Di vision of Youth Corrections and the jurisdiction of the
juvenile court over him is terminated regarding that offense and any subsequent misdemeanors or felonies charged against him, except as provided in
Subsection 78-3a-25(9).
(8) Upon conviction a magistrate may impose the penalties set forth in the
criminal code or, with the approval of the Division of Youth Corrections commit the juvenile to the care, custody, and jurisdiction of the Division of Youth
Corrections under the conditions specified by the division. A juvenile may be
convicted under this section on the charges filed or on any other offense arising out of the same criminal episode.
(9) The juvenile court regains jurisdiction under § 78-3a-16 and any authority which was previously exercised over the juvenile when: (a) a magistrate of the circuit court determines there is insufficient probable cause for the
juvenile to stand trial on the allegation or amended allegation; or (b) there is
an acquittal or finding of not guilty or dismissal of the charges; or (c) the
juvenile court judge files a request for a return of jurisdiction in the court
where the allegations are pending. The request shall be filed within ten calendar days from the date a copy of the indictment or information is filed with the
juvenile court. Upon receipt of the request, jurisdiction vests with the juvenile
court. The child or his guardian may move the juvenile court to recall jurisdiction by filing a motion and requesting a hearing before a juvenile court judge.
The motion shall be filed and hearing held within ten calendar days from the
date of the filing of the information. In determining whether or not to request
a return of jurisdiction the juvenile court judge shall consider the juvenile's
age, legal record, and the seriousness of the charge. When the juvenile court
regains jurisdiction under this subsection, the minor shall be returned to the
juvenile court for further proceedings, which may include certification.
(10) If any of the subsections of this section are ruled unconstitutional, that
ruling may not invalidate any other subsections or parts of this section.
section (2)(g); deleted former Subsection (6)
which read: "When a criminal complaint is
filed in a court of competent jurisdiction charging the child with the offense certified under
this section, the jurisdiction of the juvenile
court is terminated as to the child or person
concerned as to the alleged offense or any subsequent misdemeanors or felonies"; redesig-

History: L. 1965, ch. 165, § 24; 1971, ch.
134,§ 3, formerly C. 1953, 55-10-86 redes. as
78-3a-25; L. 1981, ch. 163, § 1; 1983, ch. 81,
§ l; 1986, ch. 159, § 1.
Amendment Notes. - The 1983 amendment deleted former Subsection (2)(g) which
read: "The prosecutorial merit of the complaint"; redesignated Subsection (2)(h) as Sub-
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nated former Subsection (7) as Subsection (6);
inserted Subsection (7); rewrote Subsection (8)
which read: "Upon conviction in the district
court, the district court judge may impose
those penalties as set forth in the criminal code
or the district court judge may utilize the dispositional alternatives set forth in the Juvenile
Court Act or any combination thereof'; in Subsection (9), substituted "request" for "objection" in the second sentence; substituted "a
copy of the indictment or information is filed
with the juvenile court" for "the indictment is
returned or the information filed" in the second

sentence; inserted the third through sixth sentences; deleted the former last sentence which
read: "The district court may convict a juvenile
certified under this section on the charge upon
which he was certified or on any other offense
arising out of the same criminal episode";
added Subsection (10); and made minor
changes in phraseology.
The 1986 amendment inserted "aggravated
sexual abuse of a child" in Subsection (6) and
"the jurisdiction of the Division of Youth Corrections and" in Subsection (7) and made various stylistic changes throughout the section.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Appeal of certification order.
Certification hearing.
-Concurrent
jurisdiction of circuit and district courts.
---Juvenile's absence.
"Clear and convincing evidence."
-Certification
supported.
Extradition of juvenile.
Factors considered.
-Seriousness
of offense.
Findings.
Probable cause hearing.

Constitutionality.
This section is not void for vagueness on theory it does not establish standards to limit or
guide juvenile court judges in exercising their
discretion to waive jurisdiction, since standard
of "best interests of the child or of the public,"
as further amplified in § 78-3a-l, creates specific statutory standard within which juvenile
court must exercise its discretion. State ex rel.
Salas, 520 P.2d 874 (Utah 1974).

ings. State v. Schreuder, 712 P.2d 264 (Utah
1985).

--Juvenile's absence.
Holding of certification hearing in the absence of juvenile did not violate due process of
law where juvenile's absence was due to his
voluntary action, and juvenile was represented
at the hearing by counsel who had full opportunity to represent the juvenile's interests by motions, cross-examination, presentation of evidence, and argument. State In re Schreuder,
649 P.2d 19 (Utah 1982).

Appeal of certification order.
A certification order directing child to be
held for criminal proceedings in the district
court is a final, appealable order. State ex rel.
Atcheson, 575 P.2d 181 (Utah 1978).
Certification hearing.
A certification hearing is not a criminal proceeding, but is civil in nature, and its purpose
is not to determine if the child committed the
offense or if there is probable cause to so believe, but rather to determine if the best interest of the child or of the public would be served
by retaining
jurisdiction.
State ex rel.
Atcheson, 575 P.2d 181 (Utah 1978).

"Clear and convincing evidence."
The standard of proof which the state must
meet in issuing a certification order is the
"clear and convincing evidence" standard in
Rule 21, Utah Juv. Ct. R.P.; and, although neither the court nor this section specifies the
standard of proof, a defendant's due process
rights are not violated where he does not contend that the clear and convincing evidence
standard was disregarded, and he concedes
that the standard is met. State ex rel.
Clatterbuck, 700 P.2d 1076 (Utah 1985).

-Concurrent
jurisdiction of circuit and
district courts.
The circuit and district courts have concurrent jurisdiction to conduct preliminary hear-

-Certification
supported.
The record contained clear and convincing
evidence that at least four of the statutory criteria listed in Subsection (2) weighed heavily
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Factors considered.

in favor of certification. Specifically, the seriousness of repeated rape by a group of young
men, the willful and aggressive manner in
which the offense was committed, the fact that
the offense was against a person rather than
property, and the limited amount of time that
the youths would be under juvenile court jurisdiction for rehabilitation purposes all supported certification. The probation officer's recommendation that the juveniles be kept under
juvenile court jurisdiction and the presence in
the record of complimentary letters from relatives and friends did not mean that the record
was devoid of clear and convincing evidence to
justify certification. State ex rel. R.W., 717
P.2d 258 (Utah 1986).

-Seriousness
of offense.
Subsection (2)(a) specifically permits consideration of the seriousness of the offense and
length of available incarceration wholly apart
from the need to protect the community or rehabilitate the offender. State ex rel. R.W., 717
P.2d 258 (Utah 1986).
Findings.
Juvenile court finding that it would be contrary to the best interest of the public for the
juvenile court to retain jurisdiction is sufficient
to support a certification order directing juvenile to be held for criminal proceedings in the
district court; there is no requirement that juvenile court must also find that such certification is in the best interest of the juvenile. State
In re Schreuder, 649 P.2d 19 (Utah 1982).

Extradition of juvenile.
Utah juvenile charged as an adult in Wyoming with two counts of first degree sexual assault and battery with felonious intent, aggravated robbery and burglary was not entitled to
a hearing in Utah's juvenile court for certification to be tried as an adult before being extradited to Wyoming. Burnham v. Hayward, 663
P.2d 65 (Utah 1983).

Probable cause hearing.
Juvenile has no right to a preliminary probable cause hearing until the district court has
received the matter after certification; and
such procedure does not deprive him of procedural and substantive due process. State ex rel.
Atcheson, 575 P.2d 181 (Utah 1978).
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78-3a-26. Summons - Issuance and contents - Emergency medical or surgical treatment - Compulsory process for attendance of witnesses, when
authorized - Expenses of witnesses.
(1) After a petition is filed the court shall promptly issue a summons, unless the judge directs that a further investigation is needed. No summons is
required as to any person who appears voluntarily or who files a written
waiver of service with the clerk of the court at or prior to the hearing.
(2) The summons shall contain the name of the court, the title of the proceedings, and (except for a published summons) a brief statement of the substance of the allegations in the petition. A published summons shall simply
state that a proceeding concerning the child is pending in the court and an
adjudication will be made. The summons shall require the person or persons
who have physical custody of the child to appear personally and bring the
child before the court at a time and place stated. If the person or persons so
summoned are not the parent, parents, or guardian of the child, then summons shall also be issued to the parent, parents, or guardian, as the case may
be, notifying them of the pendency of the case and of the time and place set for
the hearing.
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(3) Summons may be issued requiring the appearance of any other person
whose presence the court deems necessary.
(4) If it appears to the court that the welfare of the child or of the public
requires that the child be taken into custody, the court may by endorsement
upon the summons direct that the person serving the summons take the child
into custody at once.
(5) Upon the sworn testimony of one or more reputable physicians, the
court may order emergency medical or surgical treatment which is immediately necessary for a child concerning whom a petition has been filed pending
the service of summons upon his parents, guardian, or custodian.
(6) A parent or guardian shall be entitled to the issuance of compulsory
process for the attendance of witnesses on his own behalf or on behalf of the
child. A guardian ad !item or a probation officer shall be entitled to compulsory process for the attendance of witnesses on behalf of the child.
(7) The court may authorize the payment of necessary travel expenses incurred by persons summoned or otherwise required to appear at the hearing of
a case under this act, which payment shall not exceed the amount allowed to
witnesses for travel in other courts.
History: L. 1965, ch. 165, § 25, formerly C.
1953, 55-10-87 redes. as 78-3a-26.
NOTES TO DECISIONS
ANALYSIS

Notice of hearing.
-Waiver.

Notice of hearing.
Under former statute (Comp. Laws 1917,
§ 1818), service of notice, or voluntary appearance amounting to waiver, was necessary to
confer jurisdiction upon juvenile court for purpose of determining and adjudicating parent's
or guardian's right to custody of delinquent
child; however, service of such notice was not
necessary to confer jurisdiction upon juvenile
court in order to determine and to adjudicate
delinquency of child. Jensen v. Hinckley, 55
Utah 306, 185 P. 716 (1919).
Where mother had no notice or knowledge of
hearing before juvenile court, that court had no
jurisdiction to determine her right to custody of
child, but where she left it with others under
such circumstances that it became a dependent
and neglected child, the court thereby obtained
jurisdiction to determine who should temporarily have its custody. In re Bradley, 109 Utah
538, 167 P.2d 978 (1946).
It is necessary that parent be given adequate
notice of proceeding before juvenile court can
require parent to support neglected child upon
awarding custody to a third person, so that,

where father was not given notice that court
would inquire into his present ability to support neglected child or to contribute something
to latter's support, order requiring father to
pay $30 per month for support of child, whose
custody was awarded to maternal aunt and uncle by marriage, was invalid and vacated on
appeal. In re Olson, 111 Utah 365, 180 P.2d
210 (1947).
Where a summons was issued and served
upon a juvenile and his parents notifying them
that the juvenile was charged with violating
the conditions of his probation and describing
the charged violations, the summons provided
adequate notice of the purpose of the hearing
at which a previous probation was revoked,
and it was not necessary that the notice expressly state that the hearing was to revoke
the probation. In re Lindh, 11 Utah 2d 385, 359
P.2d 1058 (1961).

-Waiver.
Notice can be waived by a parent in the same
manner that a party can waive notice in district court cases. In re State ex rel. Graham,
110 Utah 159, 170 P.2d 172 (1946).
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78-3a-27.

Service of summons and process - Notice to absent parent or guardian.

(1) Except as otherwise provided in this act, service of summons and process and proof of service shall be made in the manner provided in the Utah
Rules of Civil Procedure.
(2) Service of summons or process shall be made by the sheriff of the county
where the service is to be made, or by his deputy; but upon request of the court
such service shall be made by any other peace officer, or by another suitable
person selected by the court.
(3) Service of summons in the state shall be made personally, by delivering
a copy thereof to the person summoned; provided, however, that parents of a
child living together at their usual place of abode may both be served by
delivery personally to either parent of copies of the summons, one copy for
each parent. If the judge makes a written finding that he has reason to believe
that personal service of the summons will be unsuccessful, or will not accomplish notification within a reasonable time after issuance of the summons, he
may order service by registered mail, with a return receipt to be signed by the
addressee only, to be addressed to the last known address of the person to be
served in the state; service shall be complete upon return to the court of the
signed receipt.
(4) If the parents, parent or guardian required to be summoned under
§ 78-3a-26 cannot be found within the state, the fact of their child's presence
within the state shall confer jurisdiction on the court in proceedings in children's cases under this act as to any absent parent or guardian, provided that
due notice has been given in the following manner:
(a) If the address of the parent or guardian is known, by sending him a
copy of the summons by registered mail with a return receipt to be signed
by the addressee only, or by personal service outside the state, as provided
in the Utah Rules of Civil Procedure. Service by registered mail shall be
complete upon return to the court of the signed receipt.
(b) If the address or whereabouts of the parent or guardian outside the
state cannot after diligent inquiry be ascertained, by publishing a summons in a newspaper having general circulation in the county in which
the proceeding is pending. The summons shall be published once a week
for four successive weeks. Service shall be complete on the day of the last
publication.
(c) Service of summons as provided in this Subsection (4) shall vest the
court with jurisdiction over the parent or guardian served in the same
manner and to the same extent as if the person so served were served
personally within the state.
(5) In the case of service in the state, service completed not less than 48
hours before the time set in the summons for the appearance of the person
served, shall be sufficient to confer jurisdiction. In the case of service outside
the state, service completed not less than five days before the time set in the
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summons for appearance of the person served, shall be sufficient to confer
jurisdiction.
(6) Computation of periods of time under this act shall be made in accordance with the Utah Rules of Civil Procedure.
History: L. 1965, ch. 165, § 26, formerly C.
1953, 55-10-88 redes. as 78-3a-27.
Meaning of "this act". - The phrase "this

act" appearing in Subsections (1), (4) and (6)
refers to Laws 1965, Chapter 165, which enacted this chapter.

NOTES TO DECISIONS
"Diligent inquiry."
No "diligent inquiry" was made to locate fa.
ther or mother of minors before filing petition
for permanent deprivation of parental rights
where only timely efforts made by division of
family services were a telephone check with

78-3a-28.

post office, hotel and power company and publication of notice in newspaper; accordingly, order terminating parental relationship was vacated. State ex rel. Pitts, 535 P. 2d 1244 (Utah
1975).

Failure to obey summons - Contempt - Warrant of arrest, when authorized - Appointment
of guardian ad litem.

Any person summoned as herein provided who without reasonable cause
fails to appear, may be proceeded against for contempt of court, and the court
may cause a bench warrant to issue to produce such person in court.
If the summons cannot be served, or if it is made to appear to the court that
the person served will not obey the summons, or that serving the summons
will be ineffectual, or that the welfare of the child requires that he be brought
immediately into the custody of the court, a warrant may be issued for the
parent, the guardian, the custodian, or the child.
The court shall endeavor, through use of the warrant of arrest if necessary,
as provided in the preceding paragraph, or by other means, to ensure the
presence at the hearing of one or both parents or of the guardian of the child.
If none of them is present, the court may appoint a guardian ad litem to
protect the interest of the child. A guardian ad litem may also be appointed
whenever necessary for the welfare of the child, whether or not a parent or
guardian is present.
History: L. 1965, ch. 165, § 27, formerly C.
1953, 55-10-89 redes. as 78-3a-28.
NOTES TO DECISIONS
where guardian ad !item advocated that the
best interests of the children would be served
by the termination of parental rights. State ex
rel. Orgill, 636 P.2d 1075 (Utah 1981).

Guardian ad litem.
Guardian ad !item is not required to remain
neutral between the two positions taken by the
parties in a parental rights termination proceeding; thus, there was no improper action
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78-3a-29. Child taken into custody by peace officer, private citizen or probation officer - Grounds Notice requirements - Release or detention Grounds for peace officer to take adult into custody.
(1) A child may be taken into custody by a peace officer without order of the
court:
(a) if in the presence of the officer the child has violated a state law,
federal law, local law, or municipal ordinance;
(b) if there are reasonable grounds to believe that the child has committed an act which if committed by an adult would be a felony;
(c) if the child is seriously endangered in his surroundings, or if the
child seriously endangers others, and immediate removal appears to be
necessary for his protection or the protection of others;
(d) if there are reasonable grounds to believe that the child has run
away or escaped from his parents, guardian, or custodian; or
(e) if there is reason to believe that the child is subject to the state's
compulsory education law and that the child is absent from school without legitimate or valid excuse, subject to § 53-24-2.3.
(2) A private citizen or a probation officer may take a child into custody, if
the circumstances are such that he could make a citizen's arrest if an adult
were involved. A probation officer may also take a child into custody under
Subsection (1), or if the child has violated the conditions of probation, provided
that the child is under the continuing jurisdiction of the juvenile court or in
emergency situations in which a peace officer is not immediately available.
(3) If an officer or other person takes a child into custody, he shall without
unnecessary delay notify the parents, guardian, or custodian. The child shall
then be released to the care of his parent or other responsible adult, unless his
immediate welfare or the protection of the community requires his detention.
Before the child is released, the parent or other person to whom the child is
released may be required to sign a written promise, on forms supplied by the
court, to bring the child to the court at a time set or to be set by the court.
(4) A child shall not be detained any longer than is reasonably necessary to
obtain his name, age, residence, and other necessary information, and to contact his parents, guardian, or custodian. If the child is not then released as
provided in Subsection (3), he must be taken to the court or to the place of
detention or shelter designated by the court without unnecessary delay.
(5) The person who takes a child to a detention or shelter facility must
notify the court at the earliest opportunity that the child has been taken into
custody and where he was taken. The person shall also promptly file with the
court a brief written report stating the facts which bring the child within the
jurisdiction of the juvenile court and the reason why the child was not released.
(6) An adult may be taken into custody by a peace officer without a court
order if the adult is in apparent violation of a protective order, or if there is
reason to believe that a child is being abused by the adult, and any of the
situations outlined in § 77-7-2 exist.
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History: L. 1965, ch. 165, § 28, formerly C.
1953, 55-10-90, redes. as 78-3a-29; L. 1983,
ch. 234, § 3; 1984, ch. 12, § 10.
Amendment Notes. - The 1983 amendment added Subsection (l)(e); deleted "by the
police" after "detained" in the first sentence of
Subsection (4); and made minor changes in
phraseology, punctuation, and style.

The 1984 amendment rewrote Subsection
(l)(e) which read: "under section 53-24-2.3";
added Subsection (6); and made minor changes
in style.
Cross-References.
- Detention facilities
for children, § 55-lla-l et seq.

NOTES TO DECISIONS
ANALYSIS

Informing parents of rights.
Interrogation of juveniles.
Purpose.
Warrantless arrests.
Informing parents of rights.
Former section did not require policeman to
inform parents of arrested child of their custodial rights and the duty of the police to release
the child to their custody when a written promise for his appearance in court was given by the
parents. Myers v. Collett, 1 Utah 2d 406, 268
P.2d 432 (1954).
Interrogation of juveniles.
This section is not intended to govern police
interrogation of juveniles; the admissibility of
the juvenile's confessions or admissions depends upon whether the juvenile made a knowing and voluntary waiver of his constitutional

rights in light of the total circumstances of his
case. State ex rel. T.S.V., 607 P.2d 827 (Utah
1980).
Purpose.
The purpose of this section is to provide
guidelines for arrest and either release or
placement of a juvenile in detention facilities
separate from adult facilities. State v. Hunt,
607 P.2d 297 (Utah 1980).
Warrantless arrests.
Police officers had power to make arrest
without warrant for violation of curfew ordinance. Myers v. Collett, 1 Utah 2d 406, 268
P.2d 432 (1954).

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Juvenile
Courts and Delinquent and Dependent Children § 35.

78-3a-30.

Placement of child in detention or shelter facility - Grounds - Detention hearings - Period of
detention - Confinement of children held for
criminal proceedings - Bail laws inapplicable,
exception.

(1) No child should be placed or kept in a detention or shelter racility pending court proceedings unless it is unsafe for the child or the public to leave
him with his parents, guardian or custodian. A child who must be taken from
his home but who does not require physical restriction shall be given temporary care in a shelter facility and shall not be placed in detention, as defined
herein.
When a child is placed in a detention or shelter facility, the person in charge
of the facility shall immediately notify his parents, guardian or custodian, and
shall also promptly give notice to the court that the child is being held at the
facility.
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After immediate investigation by a duly authorized officer of the court, the
judge or such officer shall order the release of the child to his parents, guardian or custodian if it is found that he can be safely left in their care, either
upon written promise to bring the child to the court at a time set, or without
restriction; if it is found that it is not safe to release the child, the judge or
authorized officer may order that the child be held in the facility or be placed
in another appropriate facility, subject to further order of the court.
When a child is detained in a detention or shelter facility, the parents or
guardian shall be informed by the person in charge of the facility that they
have the right to a prompt hearing in court to determine whether the child is
to be further detained or released. Detention hearings are to be held by the
judge or by a referee. The court may at any time order the release of the child,
whether a detention hearing is held or not.
(2) No child shall be held in detention or shelter longer than 48 hours,
excluding Sundays and holidays, unless an order for continued detention or
shelter has been made by the court.
(3) No child under the age of 16 may be confined in a jail, lockup or other
place for adult detention. The provisions of§ 55-10-49 [55-lla-1] remain in
full force and effect. A child 16 years of age or older whose conduct or condition endangers the safety or welfare of others in the detention facility for
children may, on order of the court which shall specify the reasons therefor, be
detained in another place of confinement considered appropriate by the court,
including a jail or other place of confinement for adults. However, a secure
youth corrections facility shall not be deemed to be an appropriate place of
confinement for detention purposes pursuant to this section.
(4) A child held for criminal proceedings pursuant to section 78-3a-25 may
be detained in a jail or other place of detention used for adults charged with
crime.
(5) Provisions of law regarding bail shall not be applicable to juveniles
detained or taken into custody under this act, except that bail may be allowed
when a juvenile who need not be detained lives outside this state or when a
juvenile who need not be detained comes within one of the classes set forth in
Subsection 78-3a-22(3).
History: L. 1965, ch. 165, § 29, formerly C.
1953, 55-10-91, redes. as 78-3a-30; L. 1977,
ch. 81, § 2; 1977, ch. 213, § 2; 1983, ch. 83,
§ 6.

Amendment Notes. - The 1983 amendment substituted "a secure youth corrections
facility" for "the state youth development center" in the last sentence of Subsection (3).

NOTES TO DECISIONS
ANALYSIS

Bail.
"Child."

Bail.

"Child."
Since § 78-3a-2 defines a "child" as a person
less than eighteen years of age, defendant, who
was almost 20 years old when order for detention was issued, was not entitled to the protections of this section specified for children concerning detention in adult facilities. State In re
Schreuder, 649 P.2d 19 (Utah 1982).

Proceedings in juvenile court, except traffic
offenses,are civil in nature, and delinquent
childdoes not have right to bail when his welfarerequires supervision. R. v. Whitmer ex rel.
Salt Lake County, 30 Utah 2d 206, 515 P.2d
617 (1973).
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Brigham Young Law Review. - Stubborn
and Rebellious Children: Liability of Public Officials for Detention of Children in Jails, 1980
B.Y.U. L. Rev. 1.

78-3a-31.

A.L.R. - Right of bail in proceedings in juvenile courts, 53 A.L.R.3d 848.
Authority of court to order juvenile delinquent incarcerated in adult penal institution,
95 A.L.R.3d 568.

Child confined in jail or other adult facility
Official to notify juvenile court.

A sheriff, warden, or other official in charge of a jail or other facility for the
detention of adult offenders or persons charged with crime, shall immediately
notify the juvenile court when a child who is or appears to be under eighteen
years of age is received at the facility, and shall make arrangements for the
transfer of the child to a detention facility, unless otherwise ordered by the
juvenile court; provided that this shall not apply to a child who is brought to
the adult facility under order of the juvenile court to be held for criminal
proceedings in the district court under § 78-3a-25.
History: L. 1965, ch. 165, § 30, formerly C.
1953, 55-10-92 redes. as 78-3a-31.
NOTES TO DECISIONS
Drunk driving.
City (now circuit) court had jurisdiction to
try and sentence minor to jail for drunk driving in violation of city ordinance even though

78-3a-32.

place of detention was not one exclusively for
juveniles. Nelson v. Green, 25 Utah 2d 219,
479 P.2d 480 (1971).

Failure of parent or custodian to appear and
bring child to court - Warrant issued - Penalty.

If a parent or other person who signed a written promise to appear and
bring the child to court under Section 78-3a-29 or 78-3a-30, fails to appear and
bring the child to court on the date set in the promise, or, if the date was to be
set, after notification by the court, a warrant may be issued for the apprehension of that person or the child, or both.
Willful failure to perform such promise shall constitute a misdemeanor
punishable as such, if at the time of the execution of the promise the promisor
is given a copy of such promise which clearly states that failure to appear and
have the child appear as promised is punishable as a misdemeanor. The juvenile court shall have jurisdiction to proceed against such promisor in adult
proceedings pursuant to § 78-3a-20.
History: L. 1965, ch. 165, § 31, formerly C.
1953, 55-10-93 redes. as 78-3a-32.
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78-3a-33. Hearings ceptions.

Conduct of -

Public excluded,

ex-

Hearings in children's cases shall be held before the court without a jury
and may be conducted in an informal manner. The general public shall be
excluded and only such persons admitted, including persons whom the parents
wish to be present, as have a direct interest in the case or in the work of the
court; provided, however, that whenever the hearing is had on a written
petition charging what would be a felony if committed by an adult, persons
having a legitimate interest in the proceeding, including responsible representatives of public information media, may be admitted by the judge.
History: L. 1965, ch. 165, § 32, formerly C.
1953, 55-10-94 redes. as 78-3a-33.
NOTES TO DECISIONS
ANALYSIS

Evidence.
Presence of delinquent.
Presence of witnesses.

Evidence.
It was not an abuse of discretion for court to
admit as evidence statements made exceptions
to the hearsay rule by U.R.E. 63. State ex rel.
K.D.S., 578 P.2d 9 (Utah 1978).

over ten years of age, to permit
present and to be heard in their
respecting their custody, conduct
Stoker v. Gowans, 45 Utah 556,
1916E Ann. Cas. 1025 (1915).

Presence of delinquent.
While statute gave court power to hear evidence in absence of delinquent, and, no doubt,
in many instances it might be necessary to do
so, yet it was better, at least in case of children

Presence of witnesses.
It was not error for court to refuse parent's
request that witnesses be excluded from hearing while other witnesses were testifying. In re
J __ , 576 P.2d 1280 (Utah 1978).
S__

them to be
own defense
and control.
147 P. 911,

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Juvenile
Courts and Delinquent and Dependent Children §§ 44 to 48.
C.J.S. - 43 C.J.S. Infants § 198.
A.L.R.- Use of judgment in prior juvenile

court proceeding to impeach credibility of witness, 63 A.L.R.3d 1112.
Propriety of exclusion of press or other media
representatives from civil trial, 79 A.L.R.3d
401.
Key Numbers. - Infants <i= 68.

78-3a-34. Children's cases heard separately from adult
cases - Child or parents or custodian heard separately - Continuance of hearing.
Children's cases shall

be heard

separately

from adult

cases under

§ 78-3a-19. The child or his parents or custodian may be heard separately

when this is deemed necessary by the court. The hearing may be continued
from time to time to a date specified by court order.
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History: L. 1965, ch. 165, § 33, formerly C.
1953, 55-10-95 redes. as 78-3a-34.

78-3a-35.

Hearings - Record - Right to counsel - Appointment of counsel for indigent - Cost County attorney to represent state - Special
rules for certain violations - Admissibility of evidence.

A verbatim record of the proceedings shall be taken, by a court stenographer or by means of a mechanical recording device, in all cases which might
result in deprivation of custody, as defined herein. In all other cases a verbatim record shall also be made, unless dispensed with by the court.
Parents, guardians, the child's custodian, and the child, if old enough, shall
be informed that they have the right to be represented by counsel at every
stage of the proceedings. They have the right to employ counsel of their own
choice; and if any of them requests an attorney and is found by the court to be
indigent, counsel shall be appointed by the court. The court may appoint
counsel without such request if it deems representation by counsel necessary
to protect the interest of the child or of other parties. The cost of appointed
counsel including the cost of counsel and expense of appeal shall be paid by
the county in which the hearing is held and counties are authorized to levy
and collect taxes for such purposes. The court may order a child, parent,
guardian or custodian for whom counsel is appointed and the parents or
guardian of any child for whom counsel is appointed to reimburse the county
for the cost thereof. If the child and other parties were not represented by
counsel, the court shall inform them at the conclusion of the proceedings that
they have the right to appeal.
The county attorney shall represent the state in any proceedings in a child's
case.
The board may adopt special rules of procedure to govern proceedings involving violations of traffic laws or ordinances, and violations of fish and
game laws and boating laws.
For the purpose of determining proper disposition of the child, and for the
purpose of establishing the fact of neglect or dependency, written reports and
other material relating to the child's mental, physical and social history and
condition, may be received in evidence, and may be considered by the court
along with other evidence, but the court may require that the person who
wrote the report or prepared the material appear as a witness if the person is
reasonably available.
For the purpose of establishing the fact of neglect or dependency, the court
may, in its discretion, consider evidence of statements made by a child under
eight years of age to a person in a trust relationship.
History: L. 1965, ch. 165, § 34; 1971, ch.
134, § 4, formerly C. 1953, 55-10-96 redes. as
78-3a-35; L. 1981, ch. 91, § 3; 1983, ch. 163,
§ 1.
Amendment Notes. - The 1983 amend-

ment added the sixth paragraph and made a
minor change in phraseology.
Cross-References. - County attorney to
represent child charged with delinquency, and
to prosecute adults contributing to delinquency, § 17-18-1.
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NOTES TO DECISIONS

Evidence.
Notwithstanding provisions of this section
and § 78-3a-38, relating to special reports, in
action to determine competency of mother to
care for her children, use by juvenile court of
"social file" which had not been introduced in

evidence was denial of due process of Jaw since
mother had no opportunity to know, cross-examine, explain or rebut such secret evidence.
State ex rel. Pilling v. Lance, 23 Utah 2d 407,
464 P.2d 395 (1970).

COLLATERAL REFERENCES
A.L.R. - Use of judgment in prior juvenile
court proceeding to impeach credibility of witness, 63 A.L.R.3d 1112.

Validity and efficacy of minor's waiver of
right to counsel - modern cases, 25 A.L.R.4th
1072.

78-3a-36. Consolidation of proceedings
than one child.

involving

more

When more than one child is involved in a home situation which may be
found to constitute neglect or dependency, or when more than one child is·
alleged to be involved in the same law violation, the proceedings may be
consolidated, except that separate hearings may be held with respect to disposition.
History: L. 1965, ch. 165, § 35, formerly C.
1953, 55-10-97 redes. as 78-3a-36.

78-3a-37. Amendment of petition - When authorized Continuance of proceedings.
When it appears during the course of any proceeding in a children's case
that the evidence presented points to material facts not alleged in the petition,
the court may proceed to consider forthwith the additional or different matters raised by the evidence, if the parties consent. In such event the court on
motion of any interested party or on its own motion, shall direct that the
petition be amended to conform to the evidence. If the amendment results in a
substantial departure from the facts originally alleged, the court shall grant
such continuance as justice may require.
History: L. 1965, ch. 165, § 36, formerly C.
1953, 55-10-98 redes. as 78-3a-37.

78-3a-38. Social study and report required in children's
cases - Exceptions.
The probation department or other agency designated by the court shall
make a social study and report in writing in all children's cases in which a
petition has been filed, except that the court may dispense with such study
and report in cases involving violations of traffic laws or ordinances, violations of fish and game laws, boating laws, and other minor cases. Where the
allegations of a petition filed under Subsection 78-3a-16 (1) are denied, the
investigation shall not be made until the court has made an adjudication, as
defined herein.
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History: L. 1965, ch. 165, § 37, formerly C.
1953, 55-10-99 redes. as 78-3a-38.

NOTES T_QDECISIONS
Reports as evidence.
Notwithstanding the provisions of § 78-3a35 and this section, relating to special reports,
in an action to determine competency of
mother to care for her children, use by juvenile
court of "social file" which had not been intro-

78-3a-39.

duced in evidence was denial of due process of
law since mother had no opportunity to know,
cross-examine, explain or rebut such secret evidence. State ex rel. Pilling v. Lance, 23 Utah
2d 407, 464 P.2d 395 (1970).

Adjudication of jurisdiction of juvenile court Disposition of cases - Enumeration of possible
court orders - Considerations of court.

When a child is found to come within the provisions of§ 78-3a-16, the court
shall so adjudicate, and make a finding of the facts upon which it bases its
jurisdiction over the child; provided, however, that in cases found to be within
the provisions of Subsection 78-3a-16(1), findings of fact shall not be necessary. Upon such adjudication, the court may make the following dispositions
by court order:
(1) The court may place the child on probation or under protective
supervision (as these terms are defined herein) in his own home, upon
conditions determined by the court.
(2) The court may place the child in the legal custody of a relative or
other suitable person, with or without probation or protective supervision, provided that the juvenile court shall not assume the function of
developing foster home services.
(3) The court may vest legal custody of the child in the state Division of
Family Services, Division of Youth Corrections, or other public agency,
department, or institution, or in a child placement agency as defined
herein, for placement in a foster family home or other facility, not to
include the state hospital or a secure youth corrections facility or any
similar institution.
(4) The court may commit the child to the state Division of Youth
Corrections for secure confinement. But a child who is found to come
under the jurisdiction of the court solely on the ground of neglect or
dependency pursuant to Subsection 78-3a-16(1)(c)(i) may not be committed to a secure youth corrections facility or any similar institution within
or without this state nor to the Division of Youth Corrections.
(5) The court may commit, subject to the court retaining continuing
jurisdiction over, the child to the temporary custody of the state Division
of Youth Corrections for observation and evaluation for a period not to
exceed 90 days.
(6) The court may place the child on a ranch, forestry camp, or similar
facility, for care and for work if possible; provided, that the person,
agency, or association operating the facility has been approved or has
otherwise complied with all applicable state and local laws. A child placed
in a forestry camp or similar facility may be required to work on fire
prevention, forestation and reforestation, recreational works, forest
roads, and on other works on or off the grounds of such facility, and may
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be paid wages, all subject to the approval of and under conditions set by
the court.
(7) The court may order that the child be required to repair or replace
or to otherwise make restitution for damage or loss caused by his wrongful act, and may impose fines in limited amounts.
(8) The court may through its probation department encourage the
development of employment or work programs, to enable children to fulfill their obligations under Subsection (7), and for other purposes when
deemed desirable by the court.
(9) In cases of violations of traffic laws or ordinances, the court may, in
addition to any other disposition, restrain the child from driving for such
periods of time as the court deems necessary, and may take possession of
the child's driver's license.
(10) The court may order that the child be examined or treated by a
physician, surgeon, psychiatrist, or psychologist, or that he receive other
special care, and for such purposes may place the child in a hospital or
other suitable facility.
(11) The court may appoint a guardian for the child where it appears
necessary to do so in the interest of the child, and may appoint a public or
private institution or agency in which legal custody of the child is vested,
as such guardian.
(12) In placing a child under the guardianship or legal custody of an
individual or of a private agency or institution, the court shall give primary consideration to the welfare of the child, but whenever practicable,
may take into consideration the religious preferences of the child and of
his parents.
(13) In support of a decree under § 78-3a-16 the court may make an
order setting forth reasonable conditions to be complied with by the parents, the child, his custodian, or any other person who has been made a
party to the proceedings, including, but not limited to, restrictions on
visitation by the parents or one parent, restrictions on the child's associates, occupation, and other activities, and requirements to be observed
by the parents or custodian.
(14) With respect to a child within the court's jurisdiction under
§ 78-3a-16, the court may order admittance to any mental health or retardation facility in accordance with the procedures set forth in § 64-7-36.
(15) The court may make an order committing a child within its jurisdiction to the Utah State Training School if the child has been found
mentally retarded in accordance with the provisions of §§ 64-8-16 to
64-8-21. The procedure applicable in the district courts with respect to
judicial commitments to the Utah State Training School shall be followed
by the juvenile court in such cases.
(16) The court may terminate all parental rights, provided that the
provisions of § 78-3a-48 are complied with.
(17) The court may make any other reasonable orders which are for the
best interest of the child or are required for the protection of the public,
except that no person under the age of eighteen may be committed to jail
or prison. The court may combine several of the above-listed modes of
\
disposition where they are compatible.
(18) Before depriving any parent of custody, the court sl?-all give due
consideration to the preferred right of parents to the custo~! of their
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children, as expressed in § 78-3a-1, and shall not transfer custody to
another person, agency, or institution, unless the court finds from all the
circumstances in the case that the welfare of the child or the public interest requires that the child be taken from his home.
(19) An order under this section for probation or placement of a child
with an individual or an agency shall include a date certain for a review
of the case by the court, with a new date to be set upon each review. In
reviewing foster home placements, special attention shall be given to
making adoptable children available for adoption without delay.
History: L. 1965, ch. 165, § 38; 1975, ch.
67, § 4, formerly C. 1953, 55-10-100 redes. as
78-3a-39; L. 1977, ch. 79, § 3; 1977, ch. 213,
§ 3; 1980, ch. 55, § 3; 1981, ch. 91, § 4; 1981,
ch. 159, § 1; 1983, ch. 83, § 7; 1987, ch. 92,
§ 156.
Amendment Notes. - The 1983 amendment inserted "division of youth corrections" in
Subsection (3); substituted "a secure youth corrections facility" for "the state youth development center" in Subsections (3) and (4); substituted "division of youth corrections for secure
confinement" for "youth development center or
other similar institution that may be avail-

able; provided, that in the event that a youth
correction agency is established for this state,
the child be committed to the youth correction
agency rather than the state youth development center or similar institution" in the first
sentence of Subsection (4); and substituted "division of youth corrections" for references to
the state youth correction agency in Subsections (4) and (5).
The 1987 amendment made statutory reference changes in Subsections (1), (4), and (8).
Cross-References.
- Teen drug/alcohol
school, ordering juvenile and parents to attend,
§ 63-43-8.3.

NOTES TO DECISIONS
ANALYSIS

Determination of custody.
-Award to relative.
-Child's desire.
-Continuing
jurisdiction of juvenile court.
-Neglected child.
-Preference
of natural parents.
-Preferential
rights of parents.
Restitution.
Termination of parental rights.

Determination of custody.
Ultimate concern of juvenile courts in determining custody of child is what is for the best
interests of the child. In re Olson, 111 Utah
365, 180 P.2d 210 (1947); Briggs v. Briggs, 111
Utah 418, 181 P.2d 223 (1947).
-Award to relative.
Juvenile court had authority to award custody of child to maternal aunt and uncle by
marriage under supervision of county welfare
department where child was neglected by father and its mother was dead, as against contention that neither juvenile court nor county
welfare department was licensed child-placement agency, as statutes relating to placement
of children for ultimate purpose of adoption
were inapplicable. In re Olson, 111 Utah 365,
180 P.2d 210 (1947).
Custody of twelve-year-old girl who had been

living with maternal grandparents for eight
years following death of mother, and whose father had neglected to support or provide for her
welfare was properly awarded to maternal
aunt and uncle by marriage who came to live
at home of girl's grandparents following death
of her grandmother, subject to supervision by
county welfare department, rather than to father, pursuant to girl's choice, even though
county welfare department had been extending
financial assistance, where evidence established that aunt and uncle were financially
able to provide proper care and training for
girl. In re Olson, 111 Utah 365, 180 P.2d 210
(1947).

-Child's desire.
In determining custody of child over ten
years of age, juvenile court could inquire of
child and take into consideration child's de-
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sires regarding future custody. In re Olson, 111
Utah 365, 180 P.2d 210 (1947).

-Continuing jurisdiction of juvenile court.
Juvenile court retains continuing jurisdiction after custody of the child has been vested
in the division of family services. State ex rel.
Summers v. Wulffenstein, 571 P.2d 1319 (Utah
1977).
-Neglected child.
Finding that children were neglected did not
necessarily require that parents be deprived of
custody. In re State ex rel. Black, 3 Utah 2d
315, 283 P.2d 887, cert. denied, 350 U.S. 923,
76 S .. Ct. 211, 100 L. Ed. 807 (1955).
Parents who taught, preached, and practiced
the law of plural marriage were properly deprived of custody of their children on grounds
of neglect. In re State ex rel. Black, 3 Utah 2d
315, 283 P.2d 887, cert. denied, 350 U.S. 923,
76 S. Ct. 211, 100 L. Ed. 807 (1955), distinguished, Hall v. Hall, 7 Utah 2d 413, 326 P.2d
707 (1958).
-Preference of natural parents.
Juvenile court did not abuse its discretion in
refusing to grant custody of brother and sister
to an aunt and uncle who were well qualified to
care for the children and intended to adopt
them and who had affidavit of natural mother
that she preferred the children be placed with
the aunt, where it appeared that due to past
emotional disturbances the children were very
jealous of one another and were showing more
healthy development in separate homes, and
that if the children were placed with their
aunt, the mother would soon attempt to interfere with their guardians. In re Cooper, 17
Utah 2d 296, 410 P.2d 475 (1966).

78-3a-40

-Preferential
rights of parents.
Predecessor section recognized the preferential right of the parent to custody of child until
adjudicated otherwise; the Juvenile Code gave
repeated warnings of that preferential right
and emergency provisions, such as statutes
dealing with arrest of juvenile without warrant and search and seizure, were not intended
as a convenient vehicle for nullifying that preference. In re State ex rel. Johnson, 110 Utah
500, 175 P.2d 486 (1946).
Even though district court in divorce proceedings had found that a father had not been
shown to be a proper person and had been convicted of a felony in a military court, it was an
abuse of discretion for the juvenile court to deprive him of custody of his children where he
produced evidence that the children would be
well cared for and where there was a recommendation by a child welfare representative
that an opportunity for further investigation
be afforded. Fronk v. State, 7 Utah 2d 245, 322
P.2d 397 (1958).
Restitution.
Where juvenile admitted entering one motor
home and charges relating to damage to four
other motor homes were subsequently dismissed, court could not order restitution based
on damage to all five motor homes. State ex
rel. Schroeder, 598 P.2d 373 (Utah 1979).
Termination of parental rights.
The proviso in Subsection (16) establishes a
limitation on the jurisdiction of the court; if the
court does not comply with § 78-3a-48, it is
without jurisdiction to terminate parental
rights. State ex rel. Baby Girl Marie, 561 P.2d
1046 (Utah 1977).

COLLATERAL REFERENCES

C.J.S. - 43 C.J.S. Infants § 70 et seq.
Key Numbers. - Infants 'P 69.

Am. Jur. 2d. - 47 Am. Jur. 2d Juvenile
Courts and Delinquent and Dependent Children §§ 55 to 59.
•

78-3a-40. Continuing jurisdiction of juvenile court - Period of and termination of jurisdiction - Notice
of discharge from state hospital or training
school.
(1) Jurisdiction obtained by the court of a child through adjudication under

§ 78-3a-39 continues for purposes of this act until he becomes 21 years of age,

unless terminated earlier. However, the court retains jurisdiction beyond the
age of 21 of a person who has refused or failed to pay any fine or victim
restitution ordered by the court, but only for the purpose of causing compliance with existing orders.
(2) The continuing jurisdiction of the court terminates (a) upon order of the
court, (b) upon commitment to a secure youth corrections facility, or (c) upon
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commencement of proceedings in adult cases under § 78-3a-19. The continuing jurisdiction of the court is not terminated by marriage.
(3) When a child has been committed by the court to the state hospital or
the state training school, the superintendent of the institution shall give the
court written notice of its intention to discharge, release, or parole the child
not fewer than five days prior to the discharge, release, or parole.
History: L. 1965, ch. 165, § 39; 1971, ch.
134, § 5, formerly C. 1953, 55-10-101 redes.
as 78-3a-40; L. 1977, ch. 79, § 4; 1983, ch. 83,
§ 8; 1985, ch.- 154, § 2.
Amendment Notes. - The 1983 amendment substituted "a secure youth corrections
facility" for "the state industrial school for an
indeterminate period in excess of 90 days" in
the first sentence of the second paragraph.
The 1985 amendment inserted the subsection designations (1) through (3); in Subsection
(1), substituted "earlier" for "prior thereto" at

the end of the first sentence and added the last
sentence; redesignated internal clauses (1)
through (3) as Subsections (2)(a) through (2)(c);
in Subsection (3), deleted "Utah" before "state"
in two places and substituted "fewer" for
"later"; and made minor changes in phraseology.
Meaning of "this act". - The phrase "this
act", appearing in the first sentence of Subsection (1), refers to Laws 1965, Chapter 165,
which enacted this chapter.

NOTES TO DECISIONS
ANALYSIS

Child committed to industrial school.
Custody vested in division of family services.

Child committed to industrial school.
Court could commit defendant to state industrial school but expressly retain jurisdiction to
complete the proceedings for purpose of determining question and amount of restitution.
State ex rel. Schroeder, 598 P.2d 373 (Utah
1979).

78-3a-41.

Custody vested in division of family services.
Continuing jurisdiction of the juvenile court
relating to the placement of children is not terminated by the vesting of legal custody in the
division of family services. State ex rel. Summers v. Wulffenstein, 571 P.2d 1319 (Utah
1977).

Transfer of continuing jurisdiction
trict.

to other dis-

Jurisdiction over a child on probation or under protective supervision, or of
a child who is otherwise under the continuing jurisdiction of the court, may be
transferred by the court to the court of another district, if the receiving court
consents, or upon direction of the presiding judge. Thereupon the receiving
court shall have the same powers with respect to the child that it would have
had if the proceedings had originated in that court.
History: L. 1965, ch. 165, § 40, formerly C.
1953, 55-10-102 redes. as 78-3a-41.
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78-3a-42. Period of operation of judgment, decree or order
- Rights and responsibilities of agency or individual granted legal custody.
(1) A judgment, order, or decree of the juvenile court does not operate after
the child becomes 21 years of age, except for orders of commitment or hospitalization to the Utah State Training School or Utah State Hospital, adoption
orders under§ 78-3a-16.3, and, unless terminated by the court, orders to pay
any fine or restitution.
(2) (a) An order vesting legal custody or guardianship of a child in an
individual, agency, or institution shall be for an indeterminate period.
However, upon the expiration of 18 months, the individual, agency, or
institution involved shall file a petition for a review hearing of the case.
The court may terminate the order, or after notice and hearing, continue
the order if it finds continuation of the order necessary to safeguard the
welfare of the child or the public interest. The findings of the court and its
reasons shall be entered with the continuation order or with the order
denying continuation.
(b) This subsection does not apply to a secure youth corrections facility,
the Utah State Hospital, the Utah State Training School, or to any
agency licensed for child placements and adoptions in cases where all
parental rights of the legal parents have been terminated by the court
under § 78-3a-48 and custody of the child has been granted to the agency
for adoption or other permanent placement.
(3) (a) An agency granted legal custody may determine where and with
whom the child will live, provided that placement of the child does not
remove him from the state without court approval.
(b) An individual granted legal custody shall personally exercise the
rights and responsibilities involved in legal custody, unless otherwise
authorized by the court.
"Utah" p~eceding "State Training School" and
preceding "State Hospital" and ", adoption orders under Section 78-3a-16.3,"; divided Subsections (2) and (3) into Subsections (2)(a),
(2)(b), (3)(a), and (3)(b); divided the former first
sentence of Subsection (2)(a) into three sentences by substituting "However," for "provided that" and making a related puncutation
change at the beginning of the second sentence
and deleting "and" and making related a punctuation change at the beginning of the present
third sentence; made punctuation changes in
the present third sentence of Subsection (2)(a);
substituted "This subsection does" for "The
provisions of this paragraph do" and "under"
for "pursuant to" preceding "Section 78-3a-48"
and inserted "Utah" preceding "State Hospital" and preceding "State Training School" in
Subsection (2)(b); and substituted "may" for
"has the right to" and "will" for "shall" in Subsection (3)(a).

History: L. 1965, ch. 165, § 41, formerly C.
1953, 55-10-103 redes. as 78-3a-42; L. 1977,
ch. 79, § 5; 1983, ch. 83, § 9; 1985, ch. 154,
§ 3; 1987, ch. 125, § 2.
Amendment Notes. - The 1983 amendment reduced the period in the first sentence of
the second paragraph from two years to 18
months and substituted "a secure youth corrections facility" for "the state industrial school"
in the third sentence of the second paragraph.
The 1985 amendment inserted the subsection designations (1) through (3); added "and,
unless terminated by the court, orders to pay
any fine or restitution" at the end of Subsection (1); deleted "however" after "provided" in
the first sentence of Subsection (2); and made
minor changes in phraseology.
The 1987 amendment, in Subsection (1), substituted "A" for "No" preceding ''.judgment"
and "does not operate" for "operates", and inserted "for" preceding "orders of commitment",
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Exchange of information with agency or institution having legal custody - Transfer of child to
state prison or other adult facility prohibited.

Whenever legal custody of a child is vested in an institution or agency, the
court shall transmit with the court order copies of the social study, any clinical reports, and other information pertinent to the care and treatment of the
child. The institution or agency shall give the court any information concerning the child that the court may at any time require.
The state industrial school or any other institution or agency to whom a
child is committed under § 78-3a-39 shall not transfer custody of the child to
the state prison or any other institution for the correction of adult offenders.
History: L. 1965, ch. 165, § 42, formerly C.
1953, 55-10-104 redes. as 78-3a-43.

78-3a-44.

Children's cases deemed civil proceedings - Adjudication of jurisdiction by juvenile court not
conviction of crime, exception - Record and evidence inadmissible in other proceedings, exception - Child not to be charged with crime, exception - Traffic violation cases, abstracts to Department of Public Safety.

(1) Proceedings in children's cases shall be regarded as civil proceedings,
with the court exercising equitable powers.
(2) An adjudication by a juvenile court that a child is within its jurisdiction
under§ 78-3a-16 shall not be deemed a conviction of a crime, except in cases
involving traffic violations; no such adjudication shall operate to impose any
civil disabilities upon the child nor to disqualify the child for any civil service
or military service or appointment.
(3) Neither the record in the juvenile court nor any evidence given in the
juvenile court shall be admissible as evidence against the child in any proceedings in any other court, with the exception of cases involving traffic violations.
(4) No child shall be charged with a crime nor be convicted in any court
except as provided in § 78-3a-25 and in cases involving traffic violations.
When a petition has been filed in the juvenile court, the child shall not thereafter be subjected to criminal prosecution based on the same facts except as
provided in § 78-3a-25.
(5) Abstracts of court records for all adjudications of traffic violations shall
be submitted to the Department of Public Safety as provided in § 41-2-126.
History: L. 1965, ch. 165, § 43, formerly C.
1953, 55-10-105 redes. as 78-3a-44; 1987, ch.
137, § 76.
Amendment Notes. - The 1987 amend-

ment,
in
Subsection
(5),
substituted
"§ 41-2-126" for "§ 41-2-17, Utah Code Annotated 1953, as amended by Chapter 84, Laws of
Utah 1961."
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NOTES TO DECISIONS
ANALYSIS

Evidence in adult court.
-Sentencing.
-Trial.
Privileges and protection of minor.

Evidence in adult court.
-Sentencing.
An adult defendant's juvenile history may be
included in the pre-sentence report and considered by the sentencing judge; this section precludes its use only in the guilt phase of criminal trial, not in the sentencing phase. State v.
McClendon, 611 P.2d 728 (Utah 1980).
-Trial.
Where a juvenile was charged with aggravated robbery and tried !lS an adult, Subsection
(3) did not prevent the fruits of a police investigation from being entered as evidence in district court where the juvenile had not been
charged or tried in juvenile court and had been
advised of his constitutional rights prior to
making any statement to the police. State v.
Hunt, 607 P.2d 297 (Utah 1980).

Privileges and protection of minor.
On petition for writ of habeas corpus where
it appeared that petitioner was adjudged in
contempt of court for failing to answer question
whether defendant, in prosecution for having
carnal knowledge of petitioner, had had sexual
intercourse with petitioner on dates other than
date of the offense being tried, objection on
grounds of relevancy to the question should
have been sustained and petitioner's plea of
privilege should have been allowed, for although petitioner was a minor, she would have
subjected herself to degradation had she testified in the affirmative, and although she was
below the age to consent to the charge against
the defendant, she was susceptible of being
proceeded against in the juvenile court. In re
Sadleir, 97 Utah 291, 85 P.2d 810 (1938), affd,
97 Utah 313, 94 P.2d 161 (1939).

COLLATERAL REFERENCES

A.L.R. - Impeaching credibility of witness
by using juvenile court record, 63 A.L.R.3d
1112.

78-3a-44.5.

Guardians

Consideration of juvenile court record in sentencing for offense committed as adult, 64
A.L.R.3d 1291.

ad litem.

(1) The court may appoint a guardian ad litem to represent the best interests of a child involved in a case before the court.
(2) The guardian ad litem shall investigate the case, especially as it affects
the interests of the child, and present to the court an independent determination of what court action would be in the best interests of the child. A guardian ad litem or the juvenile court may train volunteers, as defined in Subsection 67-20-2(2), to assist in the investigation and preparation of information
regarding the cases of individual children before the court.
(3) The guardian ad litem shall continue to serve the child until released
from his duties by the court. The costs of a guardian ad litem appointed in
juvenile court cases of child abuse, neglect, or dependency are borne by the
state.
(4) Guardians ad litem appointed under this section when serving in the
scope of their duties as guardians ad litem are considered employees of the
state for purposes of indemnification under the Governmental Immunity Act.
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History: C. 1953, 78-3a-44.5, enacted by L.
1987, ch. 120, § 2.
Cross-References. - Governmental Immunity Act, § 53-30-1 et seq.

78-3a-45.

Names of volunteers stated in court records,

§ 78-3a-14.5.

Modification of order or decree - Requirements
for changing or terminating custody, probation
or protective supervision.

The court may modify or set aside any order or decree made by it; but no
modification of an order placing a child on probation shall be made upon an
alleged violation of the terms of probation, until there has been a hearing
after due notice to all persons concerned. Notice and a hearing shall also be
required in any other case in which the effect of modifying or setting aside an
order may be to deprive a parent of the legal custody of the child, or to make
any other change in legal custody.
Notice of an order terminating probation or protective supervision shall be
given to the parents, guardian, custodian, and, where appropriate, to the
child.
History: L. 1965, ch. 165, § 44, formerly C.
1953, 55-10-106 redes. as 78-3a-45.
NOTES TO DECISIONS
Temporary commitment during probation
period.
Where juvenile had been placed on probation, trial court's temporary commitment of the
juvenile for probation violations without revoking the juvenile's probation did not violate
due process where juvenile had both oral and

written notice of the alleged probation violations, and evidence of such was presented for a
second time at a hearing, at which time juvenile had ample opportunity to be heard, to confront those appearing against him, and to
present such evidence as he desired. State ex
rel. L.G.W., 638 P.2d 527 (Utah 1981).

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Juvenile
Courts and Delinquent and Dependent Children § 57.

78-3a-46.

New hearings authorized - Grounds and procedure.

A parent, guardian, custodian, or next friend of any child adjudicated under
this act, or any adult affected by a decree in a children's proceeding under this
act, may at any time petition the court for a new hearing on the ground that
new evidence which was not known and could not with due diligence have
been made available at the original hearing and which might affect the decree, has been discovered. If it appears to the court that there is such new
evidence which might affect its decree, it shall order a new hearing and enter
such decree and make such disposition of the case as is warranted by all the
facts and circumstances and the best interest of the child.
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History: L. 1965, ch. 165, § 45, formerly C.
1953, 55-10-107 redes. as 78-3a-46.
Meaning of "this act". - The phrase "this

78-3a-47.

78-3a-47

act" appearing in the first sentence refers to
Laws 1965, Chapter 165, which enacted this
chapter.

Modification or termination of custody order or
decree - Grounds - Procedure.

A parent, guardian, or next friend of a child whose legal custody has been
transferred by the court to an individual, agency, or institution, except a
secure youth corrections facility, may petition the court for restoration of
custody or other modification or revocation of the decree, on the ground that a
change of circumstances has occurred which requires such modification or
revocation in the best interest of the child or the public. The court shall make
a preliminary investigation, and may dismiss the petition if it finds that the
alleged change of circumstances, if proved, would not affect the decree. If the
court finds that a further examination of the facts should be had, or if the
court on its own motion determines that the decree should be reviewed, it
shall conduct a hearing upon due notice to all persons concerned, and may
thereupon enter an order continuing, modifying, or terminating the decree.
No petition hy a parent may be filed under this section after his or her
parental rights have been terminated in accordance with § 78-3a-48.
An individual, agency, or institutior. vested with legal custody of a child
may petition the court for a modification of the custody order on the ground
that such change is necessary for the welfare of the child or in the public
interest. The court shall proceed upon such petition in the same manner as
upon a petition filed under the first paragraph of this section.
History: L. 1965, ch. 165, § 46, formerly C.
1953, 55-10-108 redes. as 78-3a-47; L. 1983,
ch. 83, § 10.
Amendment Notes. - The 1983 amend-

ment substituted "a secure youth corrections
facility" for "the state industrial school" in the
first sentence of the first paragraph.

NOTES TO DECISIONS
ANALYSIS

Applicability of section.
Change of conditions.
Conditions for restoration of parental custody.
Grandparent's petition for custody.
Mental condition of parent.
Notice.
Right to hearing.
Cited.
Applicability of section.
This section does not apply where there has
been no final determination and decree, and
thus was inapplicable to supplemental petition
for custody filed after temporary custody order
but before final hearing. State ex rel. Tom, 556
P.2d 213 (Utah 1976).

Jar individual, such order would not thereafter
be modified without a showing of a change of
conditions or circumstances meriting such
modification. State v. Sorensen, 102 Utah 474,
132 P.2d 132 (1942).
Petition of father for custody of son, previously awarded to foster parents, came within
purview of this statute requiring that change
of circumstances be shown to justify modification of prior award which should be based upon
best interest of the child or public. In re State

Change of conditions.
Where order of juvenile court had been made
awarding custody of a minor child to a particu-
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ex rel. Kelsey, 20 Utah 2d 131, 434 P.2d 445
(1967).

vided. State ex rel. F_ v. Dade, 14 Utah 2d 47,
376 P.2d 948 (1962).

Conditions for restoration of parental custody.
Where there had been previous findings of
parent's unfitness to have custody of his minor
daughter, it was not an abuse of discretion for
court to require such parent to conduct himself
"becomingly" for a period of ten months before
such custody would be given. State v.
Sorensen, 102 Utah 474, 132 P.2d 132 (1942).

Notice.
After original notice of petition had been
given, no further notice need be given of application by probation officer or otherwise for a
modification, suspension, or change of any order or judgment affecting the custody, control
or conduct of a juvenile delinquent because
child was constructively in custody of such
court and failure to give further notice was not
jurisdictional. It was better practice, however,
to give notice of application both to delinquent
and to those who might be interested in his
welfare. Stoker v. Gowans, 45 Utah 556, 147 P.
911, 1916E Ann. Cas. 1025 (1913).

Grandparent's petition for custody.
This section does not prohibit a grandparent
from filing a petition for custody of his grandchild after the rights of the grandchild's parents have been terminated. State ex rel. Summers v. Wulffenstein, 571 P.2d 1319 (Utah
19'Z7).
Mental condition of parent.
Where children had been placed in custody of
state department of public welfare for purpose
of adoption because of parents' mental condition, mother was not entitled to restoration of
custody where she was unable to demonstrate
any real understanding of what was necessary
for the welfare of the children or how much
money it would take or how it could be pro-

78-3a-48.

Right to hearing.
Where juvenile court had previously entered
a proper order depriving parents of custody of
their minor children and parents petitioned for
restoration of custody on grounds of changed
conditions, refusal of juvenile court to grant
parents a hearing was an abuse of discretion.
In re State ex rel. L.J.J., 11 Utah 2d 393, 360
P.2d 486 (1961).
Cited in State ex rel. A.H. v. Mr. & Mrs. H.
(Utah 1986) 716 P.2d 284.

Termination of parental rights - Grounds
Hearing - Effect of order - Placement of child
- Voluntary petition of parent.

(1) The court may decree a termination of all parental rights with respect to
one or both parents if the court finds either (a), (b), (c), or (d) as follows:
(a) that the parent or parents are unfit or incompetent by reason of
conduct or condition which is seriously detrimental to the child;
(b) that the parent or parents have abandoned the child. It is prima
facie evidence of abandonment that the parent or parents, although having legal custody of the child, have surrendered physical custody of the
child, and for a period of six months following the surrender have not
manifested to the child or to the person having the physical custody of the
child a firm intention to resume physical custody or to make arrangements for the care of the child;
(c) that after a period of trial, during which the child was left in his
own home under protective supervision or probation, or during which the
child was returned to live in his own home, the parent or parents substantially and continuously or repeatedly refused or failed to give the child
proper parental care and protection; or
(d) has failed to communicate via mail, telephone, or otherwise for one
year with the child or shown the normal interest of a natural parent,
without just cause.
(2) A termination of parental rights may be ordered only after a hearing is
held specifically on the question of terminating the rights of the parent or
parents. A verbatim record of the proceedings must be taken and the parties
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must be advised of their right to counsel. No hearing may be held earlier than
ten days after service of summons is completed inside or outside of the state.
The summons must contain a statement to the effect that the rights of the
parent or parents are proposed to be permanently terminated in the proceedings. The statement may be made in the summons originally issued in the
proceeding or in a separate summons subsequently issued.
(3) Unless there is an appeal from the order terminating the rights of one or
both parents, the order permanently terminates the legal parent-child relationship and all the rights and duties, including residual parental rights and
duties, of the parent or parents involved.
(4) Upon the entry of an order terminating the rights of the parent or
parents, the court may (a) place the child in the legal custody and guardianship of a child placement agency or the department of public welfare for
purposes of adoption, or (b) make any other disposition of the child authorized
under § 78-3a-39. All adoptable children shall be placed for adoption.
(5) The parent-child relationship may be terminated upon voluntary petition of one or both parents if the court finds that the termination is in the best
interests of the parent and the child. This termination with respect to one
parent does not affect the rights of the other parent.
History: L. 1965, ch. 165, § 47, formerly C.
1953, 55-10-109 redes. as 78-3a-48; L. 1980,
ch. 40, § l; 1981, ch. 157, § l; 1985, ch. 199,
§ 1.
Amendment Notes. - The 1985 amendment substituted "a termination" for "an involuntary termination" in Subsection (1); rewrote
Subsection (l)(a), which formerly read as
amended by Laws 1981, chapter 157, § l; deleted
Subsections
(l)(a)(i)
through
(l)(a)(viii)(C), which formerly read as amended
by Laws 1981, chapter 157, § l; added Subsection (l)(d); substituted "may" for "shall" in the
third sentence of Subsection (2); and made
minor changes in phraseology.
Compiler's Notes. - The Supreme Court of
Utah, in In re J.P. (1982) 648 P.2d 1364, held:
that the 1980 amendment to this section,
which permitted the involuntary termination

of parental rights upon a finding of best interests of the child without requiring a finding of
parental unfitness, abandonment, or substantial neglect was unconstitutional on its face
since it violated a parent's rights to his child
under Utah Const., Art. I, Secs. 7 and 25 and
the ninth and fourteenth amendments of the
federal Constitution; that the 1981 amendment
to this section, which only added new criteria
for determining the child's best interest under
the standard established by the 1980 amendment, does not remain in effect after the invalidation of the 1980 amendment; and that this
section, as enacted in 1965, is not repealed, but
remains in force to the same extent as if the
portions of the 1980 and 1981 amendments invalidated by the opinion had never been enacted.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Abandonment.
Abandonment by parent not in legal custody of child.
Adoption considerations.
Conditions precedent to termination.
Diligent search for missing parents.
Divorce decrees.
Evidence.
-Sufficient to terminate rights.
-Standard.
-Standard
of proof.
Grandparent's rights.
-Recommendation
of welfare representative.
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Grounds for termination.
Illegitimate children.
-Father's
rights.
Notification to parents of parenting deficiencies.
Parent's consent to termination.
Presumption in favor of natural parents.
Prospective adoptive parents.
Sufficiency of petition.
Visitation rights after termination of parental rights.

Constitutionality.
The 1980 amendment to this section, which
permitted the involuntary termination of parental rights upon a finding of best interests of
the child without requiring a finding of parental unfitness, abandonment, or substantial neglect was unconstitutional on its face since it
violated a parent's rights to his child under
Utah Const., Art. I, Secs. 7 and 25 and the
Ninth and Fourteenth Amendments of the
Federal Constitution; the 1981 amendment to
this section, which only added new criteria for
determining the child's best interest under the
standard established by the 1980 amendment,
did not remain in effect after the invalidation
of the 1980 amendment; and this section, as
enacted in 1965, was not repealed, but remained in force to the same extent as if the
portions of the 1980 and 1981 amendments invalidated had never been enacted. In re J. P.,
648 P.2d 1364 (Utah 1982).

stead, the court looked to the conduct of the
father to determine whether it implied a conscious disregard of parental obligations leading
to destruction of parent-child relationship.
State
ex rel.
Summers
Children
v.
Wulffenstein, 560 P.2d 331 (Utah 1977).

Adoption considerations.
Juvenile court has no authority under the
statute to pass upon adoption matters and the
only matter the court is authorized to determine is whether parental rights should be terminated with respect to child. In re State ex
rel. Kelsey, 20 Utah 2d 131, 434 P.2d 445
(1967).
Conditions precedent to termination.
It is a condition precedent to termination of
parental rights that the conduct or condition
alleged to be seriously detrimental to the child
cannot be corrected, after notice and opportunity implemented, by reasonable efforts of assistance. State ex rel. Walter B., 577 P.2d 119
(Utah 1978).

Abandonment.
Abandonment consists of conduct on the part
of the parent which implies a conscious disregard of the obligations owed by a parent to the
child, leading to the destruction of the parentchild relationship; abandonment may also be
proved in subjective terms, as where the parent
has either expressed an intention, or so conducted himself as to clearly indicate an intention, to relinquish parental rights and reject
parental responsibilities to the child. In re
Children, 664 P.2d 1158 (Utah 1983).
Whether the question arises in a termination proceeding or in an adoption proceeding,
the meaning of "abandonment" and the burden
of proof and persuasion are the same; abandonment will be found only when the evidence is
clear and convincing. In re Children, 664 P.2d
1158 (Utah 1983).
Abandoment may be proven by either objective evidence of the parent's conduct or by the
expressed, subjective intent of the parent.
J.C.O. v. Anderson, No. 20464 (Utah Sup. Ct.
filed Feb. 18, 1987).

Diligent search for missing parents.
No diligent inquiry was made to locate father or mother of minors before filing petition
for permanent deprivation of parental rights
where only timely efforts made by division of
family services was a telephone check with
post office, hotel and power company and publication of notice in newspaper, and accordingly
order terminating parental relationship was
vacated. State ex rel. Pitts, 535 P.2d 1244
(Utah 1975).
Divorce decrees.
Divorce decree which incorporated a stipulation executed by the former husband and wife
providing that the husband be deprived of all
parental rights and obligations in regard to his
children was not effective to terminate the husband's parental rights and obligations where
the divorce decree had been entered without
holding a hearing on the termination issue as
required by this section. Hills v. Hills, 638 P.2d
516 (Utah 1981).

Abandonment by parent not in legal custody of child.
Where father, through imprisonment,· had
lost legal custody of his children, the provision
of Subsection (l)(b) setting out prima facie evidence of abandonment had no application; in-

Evidence.
-Sufficient
to terminate rights.
Decree of juvenile court permanently terminating all of mother's parental rights to twin
boys was affirmed upon evidence that mother
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was emotionally unstable, that she failed to
provide suitable environment for children, that
she was unable to provide proper supervision
and discipline for children and that children
were illegitimate and sired by an unknown father. In re State ex rel. Jennings, 20 Utah 2d
50, 432 P.2d 879 (1967).
In action to determine competency of mother
to care for her children, evidence that, among
other things, mother had failed over past two
years to provide stable home for children and
to provide dental care two daughters, after being advised of need for such care, was insufficient to support finding that mother was unfit
or incompetent by reason of conduct or conditions "seriously detrimental" to children. State
ex rel. Pilling v. Lance, 23 Utah 2d 407, 464
P.2d 395 (1970).
Father's parental rights were properly terminated under Subsection (l)(a) upon evidence
that he murdered his wife in the presence of
their two small children and, in prison, remained emotionally disturbed. In re State ex
rel. Mullen, 29 Utah 2d 376, 510 P.2d 531
(1973).
Order permanently depriving mother of all
parental rights was supported by substantial
evidence where record showed mother had
been committed four times to mental hospitals
for psychological disorders, that one child who
had been remanded to her custody had been
returned to a foster home because of neglect,
that mother had failed to attend after-care
clinics after release from mental institutions
as prescribed by a court, that she had failed to
see children for two years, that she had made
no effort to improve her living conditions, that
she did not possess funds to provide a proper
home, that during three-year period preceding
the hearing she had changed her address ten
times and frequently went under an assumed
name, and that a clinical psychologist recommended that it would be in the best interest of
children to be placed for adoption due to
mother's propensity to escape stress by drifting
or by running away. State ex rel. A., 30 Utah
2d 131, 514 P.2d 797 (1973).
Where judge postponed termination of parental rights for six months, directing mother
to mend her ways and ordering division of family services to provide training and supportive
services, mother's claim that division did nothing to assist her did not preclude court from
terminating parental rights where mother had
never requested division to assist her and had,
in fact, not made sufficient improvement in her
life and habits. State ex rel. T.G. v. H.G., 532
P.2d 997 (Utah 1975).
Evidence showing that natural mother was
trainably retarded, had low levels of frustration tolerance and limited attention span, but
had never abused child, appeared emotionally

78-3a-48

attached to it, and was able to care for its physical needs did not justify termination of her
parental rights. State ex rel. Winger, 558 P.2d
1311 (Utah 1976).

-Standard.
To be sufficient to support the termination of
parental rights, the evidence must establish
that the acts or conditions of parental unfitness
have a detrimental effect upon the children.
State ex rel. E. v. J. T., 578 P.2d 831 (Utah
1978).
-Standard
of proof.
Before a state may sever completely and irrevocably the rights parents have in their natural children, due process of law requires that
the state must support its allegations by at
least a clear and convincing evidence standard.
Santosky v. Kramer, 455 U.S. 745, 102 S. Ct
1388, 71 L. Ed. 2d 599 (1982).
Grandparent's rights.
The termination of parental rights does not
terminate any rights that a grandparent may
have for the custody of his grandchild. State ex
rel. Summers v. Wulffenstein, 571 P.2d 1319
(Utah 1977).
-Recommendation
of welfare representative.
It was an abuse of discretion for juvenile
court permanently to deprive a father of custody of his children where there was evidence
produced by the father that the children would
be well cared for and also the recommendation
of a child welfare representative that an opportunity for further investigation be afforded.
Fronk v. State, 7 Utah 2d 245, 322 P.2d 397
(1958).
Grounds for termination.
The best interest of the child is not grounds
upon which to base the termination of parental
rights. State ex rel. Walter B., 577 P.2d 119
(Utah 1978).
Circumstances justifying the termination of
parental rights may come into being, not only
from willful acts or neglect of the parent, but
also when it is clearly demonstrated that there
is a lack of capacity to serve the purposes of
parenthood. In re Castillo, 632 P.2d 855 (Utah
1981).
Before parental rights may be involuntarily
terminated, Utah Const., Art. I, Secs. 7 and 25
and the Ninth and Fourteenth Amendments of
the United States Constitution require there
be a showing of parental unfitness, abandonment, or substantial neglect. In re J. P., 648
P.2d 1364 (Utah 1982).
Illegitimate children.
-Father's rights.
Father who publicly acknowledged his paternity had right to custody of his illegitimate
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child, second only to mother's right, so that it
was improper for juvenile court to dismiss petition for custody and thereby terminate father's
parental right without hearing under this section to determine whether he was fit and
proper person. State ex rel. Baby Girl M., 25
Utah 2d 101, 476 P.2d 1013, 45 A.L.R.3d 206
(1970).

Notification to parents of parenting deficiencies.
Any notification to parents of their parenting deficiencies, if and when required, need not
be formal. J.C.O. v. Anderson, No. 20464 (Utah
Sup. Ct. filed Feb. 18, 1987).
Parent's consent to termination.
In proceeding instituted under Subsection
(l)(a), the court was required to find the child's
parent unfit or incompetent before it could order termination of parental rights, notwithstanding the parent's consent to such termination. State ex rel. Baby Girl Marie, 561 P.2d
1046 (Utah 1977).
Presumption in favor of natural parents.
Before termination of parental rights may be
ordered, a strong presumption that it is in the
child's best interests to be reared by its natural
parents must be overcome, and the trier of fact
must be convinced by a preponderance of the
evidence that the child's welfare requires termination; because the presumption in favor of
the parents is based on logic and experience
dictating that natural parents generally have
more regard for their children than do others,
it has evidentiary value and the trier of fact
must take it into account in making his decision. State ex rel. Winger, 558 P.2d 1311 (Utah
1976).
The presumption that the interests of a child

are best served
natural parents
and convincing
P.2d 855 (Utah

by being in the custody of his
can be overcome only by clear
evidence. In re Castillo, 632
1981).

Prospective adoptive parents.
While this section allows termination of parental rights only upon a finding of the best
interest of the child and parental unfitness,
abandonment, or substantial neglect, the Division of Family Services may prevent the return
of a child to prospective adopted parents upon a
showing of good cause and a finding that the
prevention is in the best interest of the child.
State ex rel. A.H. v. Mr. & Mrs. H., 716 P.2d
284 (Utah 1986).
Sufficiency of petition.
Petition for termination of parental rights
alleging that the child in question was
homeless and without proper care through no
fault of the mother's; that the mother desired
to care for it; that she was unable to do so because she was seventeen years old and unable
to provide financial support; and that the
mother's parents were unwilling to care for the
child was insufficient on its face to support a
termination order. State ex rel. Baby Girl
Marie, 561 P.2d 1046 (Utah 1977).
Visitation rights after termination of parental rights.
Juvenile court did not have authority to
grant child visitation rights with her parents
after it terminated their parental rights and
ordered the child placed for adoption; such
granting of visitation rights was a usurpation
of the district court's exclusive jurisdiction in
matters of adoption. State ex rel. IL_ J_, 589
P.2d 244 (Utah 1978).

COLLATERAL REFERENCES

Utah Law Review. - Proposals for Truce
in the Holy War; Utah Adoption, Richard I.
Aaron, 1970 Utah L. Rev. 325.
Recent Developments in Utah Law, 1986
Utah L. Rev. 95, 185.
Am. Jur. 2d. - 59 Am. Jur. 2d Parent and
Child §§ 39, 40.
C.J.S. - 67A C.J.S. Parent and Child§§ 15
to 46.
A.L.R. - Physical abuse of child by parent

as ground for termination of parent's right to
child, 53 A.L.R.3d 605.
Sexual abuse of child by parent as ground for
termination of parent's right to child, 58
A.L.R.3d 1074.
Involuntary confinement of parent, or failure
to care for child as result thereof, as evincing
neglect, unfitness, or the like in dependency or
divestiture proceeding, 79 A.L.R.3d 417.
Key Numbers. - Parent and Child eco 2.
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Support and expenses of child in custody of individual or institution - Order for payment by parent or other person authorized - Payment by
division of family services.

(1) When legal custody of a child is vested by the court in an individual or
agency other than his parents or a secure youth corrections facility, the court
may in the same or any subsequent proceeding inquire into the ability of the
parents, a parent, or any other person who may be obligated, to support the
child and to pay any other expenses of the child, including the expense of any
medical, psychiatric, or psychological examination or treatment provided under order of the court. The court may, after due notice and a hearing on the
matter, require the parents or other person to pay the whole or part of such
support and expenses, depending on their financial resources and other demands on their funds. The amounts so required to be paid shall be paid at
such intervals as the court may direct, and unless otherwise ordered, payment
is to be made to the clerk of the juvenile court for transmission to the person
or agency having legal custody of the child or to whom compensation is due.
The clerk of the court shall have authority to receive periodic payments toward the care and maintenance of the child, such as social security payments
or railroad retirement payments made in the name of or for the benefit of the
child.
No court order under this section against a parent or other person shall be
entered, unless summons has been served within the state or a voluntary
appearance is made or a waiver of service given. The summons shall specify
that a hearing with respect to the financial support of the child will be held.
(2) An order entered under this section against a parent or other person
may be enforced by contempt proceedings, and shall also have the effect of a
judgment at law. In addition to other remedies, the court may issue an order
to any employer, trustee, financial agency, or other person, firm, or corporation, indebted to the parents or either of them, or indebted to any other person
ordered to make payment under this section, to withhold and pay over to the
clerk of the court, moneys due or to become due not in excess of the lesser of
the following: (a) the amount ordered to be paid by the court under this
section, or (b) one-fourth of the amount due or becoming due the parent or
other person at each regular or usual payday or day of disbursement.
No property of the parents, or either of them, shall be exempt from execution to enforce collection of tlie amounts ordered to be paid by the court under
this section.
Upon request of the court, the county attorney shall enforce orders of the
court issued under Subsection (1) of this section.
(3) If the court finds that the parents are unable to pay for full or partial
support, and other expenses of the child and that no other provision for the
payment of such support and expenses has been made, or if the parents or
other person obligated to pay under court order issued under this section have
failed to make such payment, or if summons could not be served within the
state upon the parents or other person under Subsection (1) of this section, the
division of family services shall be responsible for the payment of such support
and other expenses for the neglected, dependent, or delinquent child involved
pursuant to § 55-15-10. To the extent that parents or other persons are obli-
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gated by court order to pay amounts expended by the Division of Family
Services under this section, such division may enforce reimbursement of funds
so expended and the continuation of payments in the same manner as claims
for support payments are enforced by the Division of Family Services pursuant to §§ 55-15-36 and 78-45-9.
(4) Payment for child support may be made to a nongovernmental agency
in whom the court vests legal custody, provided that the agency shall make
periodic reports to the court concerning the care and treatment the child is
receiving and his response to such treatment. Such reports shall be made at
such intervals as the court may direct, and shall be made with respect to each
child at least every six months. The agency shall also afford an opportunity
for a representative of the court to visit the child as frequently as the court
deems necessary.
History: L. 1965, ch. 165, § 48; 1969, ch.
197, § 92, formerly C. 1953, 55-10-110 redes.
as 78-3a-49; L. 1983, ch. 83, § 11.
Amendment Notes. - The 1983 amendment substituted "a secure youth corrections
facility" for "the state industrial school" in the

first sentence of Subsection (1) and made a
minor change in phraseology.
Compiler's Notes. - Sections 55-15-10 and
55-15-36, cited in Subsection (3), were repealed
by Laws 1973, ch. 122, § 29.

NOTES TO DECISIONS
Dental services.
This section requires that, upon order of the
juvenile court, the Division of Family Services

pay for orthodontic work needed by a dependent and neglected child under its guardianship. In re Tanner, 549 P.2d 703 (Utah 1976).

COLLATERAL REFERENCES
A.L.R. - Parent's liability for support of
child institutionalized by juvenile court, 59
A.L.R.3d 636.

78-3a-50.

Search warrants and subpoenas - Authority to
issue.

Ifit appears to the court upon an affidavit sworn to by a peace officer or any
other person, and upon the examination of other witnesses if required by the
judge, that there is probable cause to believe that a child is being detained, illtreated or harbored against the desires of his parent, guardian, or custodian in
any place within the jurisdiction of the court, the court may issue a warrant
authorizing a peace officer to search for the child. The officer making the
search may enter a house or premises, if necessary by force, in order to remove
the child. The officer must thereupon take the child to the court or to the place
of detention or shelter designated by the court. The court shall also have
authority to issue search warrants, subpoenas or investigative subpoenas in
criminal cases, delinquency, and neglect proceedings for the same purposes, in
the same manner and pursuant to the same procedures as set forth in the code
of criminal procedure for the issuance of search warrants, subpoenas or investigative subpoenas in other trial courts in the state.
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History: L. 1965, ch. 165, § 49, formerly C.
1953, 55-10-111 redes. as 78-3a-50; L. 1977,
ch. 79, § 6; 1981, ch. 92, § l; 1983, ch. 162,
§ 1.
Amendment Notes. - The 1983 amend-

78-3a-51.

78-3a-51

ment inserted "in criminal cases, delinquency,
and neglect proceedings" in the fourth sentence.
Cross-References. - Detention facilities
for children, § 55-lla-1 et seq.

Appeal to Court of Appeals from order, decree,
or judgment of juvenile court - Procedure.

(1) An appeal to the Court of Appeals may be taken from any order, decree,
or judgment of the juvenile court. The appeal shall be taken within 30 days
from the entry of the order, decree, or judgment appealed from. The attorney
general shall represent the state in all appeals under this act.
(2) Unless the juvenile court stays its order, the pendency of an appeal does
not stay the order or decree appealed from in a children's case, unless otherwise ordered by the Court of Appeals, if suitable provision for the care and
custody of the child involved is made pending the appeal. The name of the
child may not appear on the record on appeal.
History: L. 1965, Chapter 165, § 50, formerly C. 1953, 55-10-112 redes. as 78-3a-51;
1986, ch. 47, § 65.
Amendment Notes. - The 1986 amendment rewrote this section.
Meaning of "this act". - The term "this

act" at the end of Subsection (1) refers to Laws
1965, Chapter 165, which enacted the provisions of this chapter.
Cross-References. - Applicability of Utah
Rules of Appellate Procedure, U.R.A.P., Rule
1.

NOTES TO DECISIONS
ANALYSIS

Appealable orders, decrees, and judgments.
-Certification
of criminal proceedings to district court.
-Commitment
to industrial school.
-Psychological examination order.
Habeas corpus.
No trial de novo.
Scope of review.

Appealable orders,
ments.

decrees,

and judg-

pendent submit to psychological examination
was premature under the statute providing for
appeal to Supreme Court from any order of juvenile court, the statute being intended to
apply only to final orders. In re State ex rel.
Persinger, 19 Utah 2d 186, 429 P.2d 37 (1967).

-Certification
of criminal proceedings to
district court.
A certification order directing child to be
held for criminal proceedings in the district
court is a final, appealable order. State ex rel.
Atcheson, 575 P.2d 181 (Utah 1978).

Habeas corpus.
Since orders of juvenile court were appealable to the Supreme Court (now Court of Appeals), judgment of juvenile court could not be
overturned by suing out a writ of habeas corpus and obtaining a hearing on the very same
issue by that method either in the district or
the Supreme Court. Jensen v. Sevy, 103 Utah
220, 134 P.2d 1081 (1943).
Once the juvenile court, which had exclusive
original jurisdiction in matters involving the
dependency, neglect and/or delinquency of children, assumed jurisdiction of children whose

-Commitment
to industrial school.
Appeal would lie to Supreme Court (now
Court of Appeals) from an order of the juvenile
court revoking order suspending sentence and
committing delinquent to industrial school.
Stoker v. Gowans, 45 Utah 556, 147 P. 911,
1916E Ann. Cas. 1025 (1915).
-Psychological
examination order.
Appeal from order of juvenile court that
mother of children allegedly neglected or de-
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dependency, neglect or delinquency was in issue, the matters of: (1) fitness of persons to
have custody; and (2) the welfare of the minors,
were matters appealable directly to the supreme court (now Court of Appeals) and not
reviewable by the district court in habeas corpus proceedings. Black v. Anderson, 3 Utah 2d
42, 277 P.2d 975 (1954).

No trial de novo.
Appellate court is not required to review
record de novo on appeal from juvenile court
adjudication that a minor is within its jurisdiction; rather appellate court should accord traditional presumption of validity to proceedings
of juvenile court. State ex rel. K.K.H., 610 P.2d
849 (Utah 1980).
Scope of review.
Where appeal was from order of juvenile
court dismissing parent's petition and motion
which attacked the jurisdiction of court in depriving petitioner of custody of his two children, and not from judgment on the merits, the
only questions properly before the Supreme
Court were those which pertained to the jurisdiction of the juvenile court. In re State ex rel.
Graham, 110 Utah 159, 170 P.2d 172 (1946).

Hearings in juvenile court as to custody of
children were equitable, and the Supreme
Court was responsible for reviewing the evidence; findings would not be disturbed unless
they were clearly against the weight of the evidence, or the court had abused its discretion.
State ex rel. I{_ B_, 7 Utah 2d 398,326 P.2d
395 (1958).
A juvenile court, like any other, ought to be
reluctant to interfere in the conduct of an administrative body, but when a court, after
proper procedure, has determined that there is
reason to intervene and order the division of
family services to provide for the health and
welfare of a child under its care, that determination is entitled upon review to a presumption of verity, and will not be disturbed unless
the appellant has sustained his burden of
showing error. In re Tanner, 549 P.2d 703
(Utah 1976).
Appellate court has the power to review the
facts as well as the law in an appeal from the
juvenile court. State In re Schreuder, 649 P.2d
19 (Utah 1982).

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Juvenile
Courts and Delinquent and Dependent Children § 60.

78-3a-52.

C.J.S. - 43 C.J.S. Infants § 70 et seq.
Key Numbers. - Infants e:, 69.

Violation of order of court alty.

Contempt -

Pen-

Any person who willfully violates or refuses to obey any order of the court,
may be proceeded against for contempt of court. Any person over eighteen
years of age found in contempt of court may be punished by a fine not to
exceed $200, or by imprisonment not to exceed thirty days, or by both such
fine and imprisonment.
History: L. 1965, ch. 165, § 51, formerly C.
1953, 55-10-113 redes. as 78-3a-52.
COLLATERAL REFERENCES

A.L.R. - Interference with enforcement of
judgment in criminal or juvenile delinquent
case as contempt, 8 A.L.R.3d 657.
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78-3a-54

Courtrooms, office space and equipment
Maintenance costs of juvenile court.

-

Suitable courtrooms and office space in each county seat shall be provided
or made available to the court by such county for the hearing of cases except
in counties wherein the board has provided courtrooms and offices as needed
with funds made available to the board by the state for such purposes. Equipment and supplies for the use of the judges, officers, and employees of the
court and the cost of maintaining the juvenile courts shall be paid from the
general fund of the state or other funds available to the board for such purposes.
History: L. 1965, ch. 165, § 52, formerly C.
1953, 55-10-114 redes. as 78-3a-53; L. 1977,
ch. 79, § 7.

78-3a-ij4.

Fines paid to state treasurer employment program.

Rehabilitative

(1) (a) Except as otherwise provided by law, all fines, penalties, and forfeitures imposed and collected by the juvenile court are paid to the state
treasurer for deposit in the General Fund.
(b) However, not more than 25% of any fine or forfeiture collected may
be paid to a state rehabilitative employment program for delinquent children which provides for employment of the child in the county of the
child's residence, provided that:
(i) reimbursement for the child's labor is paid to the victim of the
child's delinquent behavior;
(ii) the amount earned and paid is set by court order;
(iii) the child is not paid more than the hourly minimum wage; and
(iv) no payments to victims are made without the child's involvement in a rehabilitative work program.
(c) Fines withheld under Subsection (b) and any private contributions
to the rehabilitative employment program are accounted for separately
and are subject to audit at any time by the state auditor. Funds withheld
under Subsection (b) and private contributions are nonlapsing. The Board
of Juvenile Court Judges shall establish policies for the use of the funds
describe in this subsection.
(2) There is no fee for filing a petition under this chapter, and no fees may
be charged by any state or local public officer for the service of process or for
attendance in court in any proceedings. Witness fees are payable to persons
summoned or required to appear.
(3) Travel expenses are payable under Subsection 78-3a-26(7). The fees and
expenses, the cost of publication of summons, and the expense of a trial of an
adult, when approved by the court, are paid from the treasury of the county in
which the hearing or trial is held.
(4) Upon request of the court, the sheriff of the county in which a hearing is
held shall aid the court in maintaining order during the hearing, and upon
request of the court, shall transport a child to and from youth corrections
facilities, other institutions, or other designated places.
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History: L. 1965, ch. 165, § 53, formerly C.
1953, 55-10-115 redes. as 78-3a-54; L. 1977,
ch. 79, § 8; 1979, ch. 135, § 1; 1983, ch. 83,
§ 12; 1986, ch. 104, § 1; 1987, ch. 182, § 5.
Amendment Notes. - The 1983 amendment, in the second paragraph, inserted "or
forfeiture" in the first sentence, substituted
"Funds" for "Fines" in the third sentence, and
substituted "not encumbered by work orders
fulfilled or in process" for "but not disbursed"
in the third sentence.
The 1986 amendment redesignated the first
two paragraphs as Subsection (1), the first two
sentences of the third paragraph as Subsection
(2), the rest of the third paragraph as Subsection (3) and the last paragraph as Subsection
(4); in the second paragraph of Subsection (1)
substituted "25%" for "20%" and "provides for"
for "supervises public service" in the first sentence, in the second sentence inserted "and any
private contributions to the rehabilitative employment program" following "provision" and
substituted "are" for "shall be", and substituted "and private contributions are nonlapsing and may be transferred for use among

78-3a-55.

counties within the district in which they are
donated or collected. The Board of Juvenile
Court Judges shall establish policies for the
use of the funds" for "not encumbered by work
orders fulfilled or in process before the last day
of the county fiscal year shall be paid to the
county treasurer of the county in which they
were collected." in the third sentence; in Subsections (2) and (3) made minor word changes;
and substituted "youth corrections facilities"
for "the state industrial school" in Subsection
(4).

The 1987 amendment, effective July 1, 1987,
in Subsection (1) inserted the designations and
in Subsection (l)(a) substituted "state treasurer for deposit in the General Fund" for
"county treasurer of the county in which they
are collected," in Subsection (l)(c) in the second
sentence deleted "and may be transferred for
use amoung counties within the district in
which they are donated or collected" from the
end of the first sentence and made minor
changes in phraseology, punctuation and style
throughout this section.

Court records - Inspection - Fingerprints
photographs prohibited, exception.

or

The court and the probation department shall keep such records as may be
required by the board and the presiding judge. Court records shall be open to
inspection by the parents or guardian, other parties in the case, the attorneys,
and agencies to which custody of a child has been transferred; and with the
consent of the judge, court records may be inspected by the child, by persons
having a legitimate interest in the proceedings, and by persons conducting
pertinent research stud.ies. Probation officers' records and reports of social and
clinical studies shall not be open to inspection, except by consent of the court
given pursuant to rules adopted by the board.
Without the consent of the judge, no fingerprints or photographs shall be
taken of any child taken into custody, unless the case is transferred for criminal proceedings.
History: L. 1965, ch. 165, § 54, formerly C.
1953, 55-10-116 redes. as 78-3a-55; L. 1983,
ch. 83, § 13.

Amendment Notes. - The 1983 amendment inserted "or photographs" in the second
paragraph.

NOTES TO DECISIONS

Fingerprinting.
Where the procedure of§ 78-3a-25 is not followed, there is no transfer of the case for criminal proceedings and the fingerprints of the
child cannot be taken without the consent of
the judge. H.A.G. v. Fillis, 577 P.2d 964 (Utah
1978).
Judge's consent to fingerprint a child re-

quires affirmative action by an individual juvenile judge; Rule 39 of the Utah State Juvenile Court Rules of Practice and Procedure
which authorizes a blanket consent, unindividualized by juvenile judge, does not satisfy the
consent reqLirement. H.A.G. v. Fillis, 577 P.2d
964 (Utah 1978).
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Expungement of juvenile
tion - Procedure.

court record -

Peti-

Any person who has been adjudicated in a children's case under this act,
may after the expiration of one year from the date of termination of the
continuing jurisdiction of the juvenile court, or, in case he was committed to a
secure youth corrections facility, one year from the date of his unconditional
release from the facility, petition the court for the expungement of his record
in the juvenile court. Upon the filing of such petition, the court shall set a date
for a hearing and shall notify the county attorney of the pendency of the
petition and of the date of the hearing. The county attorney and any other
person who may have relevant information about the petitioner may testify at
the hearing.
If the court finds upon the hearing that the petitioner has not been convicted of a felony or of a misdemeanor involving moral turpitude since the
termination of the court's jurisdiction or his unconditional release from a
secure youth corrections facility and that no proceeding involving such felony
or misdemeanor is pending or being instituted against him, and if the court
further finds that the rehabilitation of the petitioner has been attained to the
satisfaction of the court, it shall order sealed all records in the petitioner's
case in the custody of the juvenile court and any such records in the custody of
any other agency or official. Copies of such order shall be sent to each agency
or official named in the order. Upon the entry of such order the proceedings in
the petitioner's case shall be deemed never to have occurred and the petitioner
may properly reply accordingly upon any inquiry in the matter. Inspection of
such records may thereafter only be permitted by the court upon petition by
the person who is the subject of such records, and only to persons named in
such petition.
History: L. 1965, ch. 165, § 55, formerly C.
1953, 55-10-117 redes. as 78-3a-56; L. 1983,
ch. 83, § 14.
Amendment Notes. - The 1983 amend-

78-3a-57.

Destruction
lowed.

ment substituted "a secure youth corrections
facility" for "the state industrial school" in the
first and second paragraphs and made a minor
change in phraseology.

of juvenile court records, when al-

Upon the expiration of five years from the twenty-first birthday of any
person who was subject to the jurisdiction of the juvenile court in a children's
case, the court may order the destruction of the record in his case in accordance with rules adopted by the board; provided, however, that the petition,
summons, findings, orders and decrees, and any other papers selected by the
court, shall not be destroyed, but such records or papers may be preserved in
the form of certified microfilm copies.
The court upon the expiration of one year from date of adjudication of a case
filed in the court where no appeal is pending, may order the destruction of
exhibits entered into evidence which have no intrinsic value and have not
been claimed by any person asserting ownership or exhibits received which
are deemed contraband or possessed in violation oflaw. For the purpose of this
section alcoholic beverages, tobacco and controlled substances shall be deemed
contraband.
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Under the direction of the court such property shall be destroyed by the
sheriff of the county where the property is held.
After the expiration of time for appeal, the court shall order released to the
owner, property taken or received as evidence, or which is seized by a peace
officer or on order of the court, upon demand and satisfactory proof of ownership except property ordered impounded for a specified term.
If the property is not claimed by the owner within six months from date of
adjudication the court shall mail notice of intention to sell or dispose of such
property to all persons shown ofrecord to have an interest in the same. Thirty
days after date of mailing notice the court may order the property sold by the
sheriff at public auction as provided by law for sale of personal property on
execution, and with the proceeds pay:
(1) The expenses necessary for its preservation and sale.
(2) Any balance into the county treasury of the county in which the
property is being held.
History: L. 1965, ch. 165, § 56, formerly C.
1953, 55-10-118 redes. as 78-3a-57; L. 1977,
ch. 79, § 9.

78-3a-58.

Cooperation of political subdivisions and public
or private agencies and organizations.

Every county, municipality, and school district, the Division of Family Services, the Department of Health, the Division of Mental Health, the State
Board of Education, and state and local law enforcement officers, shall render
all assistance and cooperation within their jurisdiction and power to further
the objects of this act, and the juvenile courts are authorized to seek the
cooperation of all agencies and organizations, public or private, whose object
is the protection or aid of children.
History: C. 1953, 78-3a-58, enacted by L.
1981, ch. 126, § 59; L. 1983, ch. 83, § 15.
Repeals and Enactments. - Laws 1981,
ch. 126, § 59 repealed former .§ 78-3a-58 (L.
1965, ch. 165, § 57; 1969, ch. 197, § 93), relating to cooperation of political subdivisions and

78-3a-59.

public or private agencies, and enacted the section above.
Amendment Notes. - The 1983 amendment inserted "the division of mental health".
Meaning of "this act". - The phrase "this
act" appearing in this section refers to Laws
1965, Chapter 165, which enacted this chapter.

Plan for obtaining health, mental health and related services for juveniles - Duty of administrator.

The administrator of the juvenile court, with the approval of the board, and
the executive director of the department of health, and director of the Division
of Mental Health shall from time to time agree upon an appropriate plan:
(1) for obtaining mental health services and health services for the
juvenile court from the state and local health departments and programs
of mental health; and
(2) for assistance by the Department of Health and the Division of
Mental Health in securing for the juvenile court special health and mental health and related services, including community mental health ser-
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vices, not already available from the Department of Health and the Division of Mental Health. The Legislature shall provide an appropriation to
the Department of Health and the Division of Mental Health for this
purpose.
History: C. 1953, 78-3a-59, enacted by L.
1981, ch. 126, § 60; L. 1983, ch. 83, § 16.
Repeals and Enactments. - Laws 1981,
ch. 126, § 60 repealed former § 78-3a-59 (L.
1965, ch. 165, § 58; 1969, ch. 197, § 94), relating to health and related services for juveniles,
and enacted the section above.
Amendment Notes. - The 1983 amend-

78-3a-60.

ment inserted "and director of the Division of
Mental Health" in the first paragraph; substituted "mental health services and" for "public"
and inserted "and programs of mental health"
in Subsection (1); in Subsection (2), inserted
"and the Division of Mental Health" in three
places and "and mental health"; and made a
minor change in phraseology.

Existing
courtrooms,
offices, facilities
and
equipment transferred to and existing contracts
or agreements assumed by juvenile court.

Upon the effective date of this act, all courtrooms, offices and other facilities, and all equipment, supplies, files, and other property utilized by the
juvenile courts prior to such effective date in the name of the State Department of Public Welfare shall become the facilities or property of the juvenile
court, state of Utah, established by this act. Any contract, lease, agreement, or
any other instrument relating to the juvenile courts, executed in the name of
the Public Welfare Commission or the State Department of Public Welfare, or
any official, division or bureau of said department, shall be deemed, upon the
effective date of this act, to be executed in the name of the juvenile court
established by this act, and the juvenile court, state of Utah, shall succeed to
all rights and obligations arising from such contracts, leases, agreements, or
other instruments.
History: L. 1965, ch. 165, § 59, formerly C.
1953, 55-10-121 redes. as 78-3a-60.
Effective date of this act. - The phrase
"effective date of this act", appearing in the

78-3a-61.

first sentence, refers to the effective date of
Laws 1965, Chapter 165, which (for purposes of
this section) was July 1, 1965.

Existing statutory provisions

continued.

The provisions of this act, to the extent that they are substantially the same
as existing statutory provisions relating to the same subject matter, shall be
construed as restatements and continuations thereof, and not as new enactment's.
History: L. 1965, ch. 165, § 60, formerly C.
1953, 55-10-122 redes. as 78-3a-61.
Meaning of "this act". - The phrase "this

act" appearing in this section refers to Laws
1965, Chapter 165, which enacted this chapter.
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Short title.

This act shall be known and may be cited as the "Juvenile Court Act of
1965."
History: L. 1965, ch. 165, § 65, formerly C.
1953, 55-10-123 redes. as 78-3a-62.
Meaning of "this act". - The phrase "this

act" appearing in this section refers to Laws
1965, Chapter 165, which enacted this chapter.

CHAPTER 3b
REPORTING CHILD ABUSE OR
NEGLECT
Section
Purpose.
78-3b-l.
78-3b-2. Definitions.
78-3b-3. • Neglected or abused child - Duty
to notify - Exception.
78-3b-3.5. Child born with fetal alcohol syndrome or fetal drug dependency
- Duty to report.
78-3b-4. Death of child due to abuse or neglect. - Duty to notify.
78-3b-5. Photographs and x-rays authorized
- Availability to division, law
enforcement officers and court
- Medical records.
78-3b-6. Protective custody - Conditions
and terms - Notification to division.
78-3b-7. Written reports upon request.
78-3b-8. Investigation of reports - Scope Written reports of investigation
- Interdisciplinary child protection teams - Protective custody of child.

78-3b-1.

Section
78-3b-9.
78-3b-10.
78-3b-ll.
78-3b-12.

78-3b-13.

78-3b-14.
78-3b-15.

78-3b-16.

Immunity from legal action.
Failure to report - Penalty.
Guardian ad !item - Costs.
Central register - Contents
Sealing records - Amendments
or expungements - Reports of
information.
Reports confidential - Exceptions
-Anonymity of initial reporter
protected - Violation as misdePhysician-patient
meanor privilege inapplicable.
Treatment of convicted offender or
victim - Payment of costs.
Child pl~cement agency to submit
information on proposed placements to central registry - Effect of abuse report - Violations.
Coordination of judicial proceedings.

Purpose.

It is the purpose of this act to protect the best interests of children, offer
protective services to prevent harm to the children, stabilize the home environment, preserve family life whenever possible, and encourage co-operation
among the states in dealing with the problem of child abuse.
History: C. 1953, 78-3b-1, enacted by L.
1978, ch. 18, § 1.
Meaning of "this act". - The term "this
act," referred to in this section, means Laws

1978,

Chapter

18,

which

appears

as

§§ 78-3a-19.5 and 78-3b-1 to 78-3b-13. The ref-

erence probably should be to "this chapter."

COLLATERAL REFERENCES
Utah Law Review. - The Utah Child Protection System: Analysis and Proposals for
Change, 1983 Utah L. Rev. 1.
A.L.R. - Failure of state or local govern-

ment to protect child abuse victim as violation
of federal constitutional right, 79 A.L.R. Fed.
514.
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